
These agenda items are those reasonably anticipated by the Chair which may be discussed at the meeting.  Not all items listed may in 
fact be discussed and other items not listed may also be brought up for discussion to the extent permitted by law. 

 
SUDBURY BOARD OF SELECTMEN 

TUESDAY MAY 23, 2017 
6:45 PM, GRANGE HALL, 326 CONCORD ROAD 

7:30 PM, TOWN HALL - LOWER LEVEL 
  
  

  
  

Item # Time Action Item 
 6:45 PM  CALL TO ORDER 

EXECUTIVE SESSION 
1. 6:45 PM VOTE Open in regular session at Grange Hall, and vote to immediately 

enter into Executive Session to discuss strategy with respect to 
collective bargaining, and that the chair declare than an open 
meeting may have a detrimental effect on the bargaining position of 
the public body (Firefighters and Engineering contracts), pursuant 
to General Laws chapter 30A, §21(a)(3). 

2.  VOTE Vote to close Executive Session and resume Open Session at 
Lower Town Hall. 

   Opening remarks by Chairman 

   Reports from Town Manager 

   Reports from Selectmen 

   Citizen's comments on items not on agenda 

TIMED ITEMS 
3. 7:30 PM VOTE Discussion and vote on Board of Selectman chairman, and Board of 

Selectman vice-chairman. 

4. 7:35 PM VOTE / 
SIGN 

PUBLIC HEARING: As the Local Licensing Authority, vote on 
whether to approve the application of Da Vinci Bistro, LLC, d/b/a 
Da Vinci Bistro, 457 Boston Post Rd., Sudbury, for an Alteration of 
Premises of an All Alcohol Restaurant, under M.G.L. c. 138, s.15A 
& 16B. Dariusz Zwinga, Manager, to attend. 

5. 7:55 PM VOTE / 
SIGN 

As the Licensing Authority for the Town of Sudbury, vote whether 
to approve a new Common Victualler License for Whole Foods 
Market, 536 Boston Post Road, as requested in an application dated 
April 13, 2017, subject to conditions put forth by the Fire 
Department and Building Department. In attendance will be: John 
Forziati, Store Team Leader, Whole Foods Market; R. Jason 
Boutwell, Associate Coordinator Store Decor and Design, Whole 
Foods Market;Steve Ouellette, Senior Architectural Designer, 
Jacobs Engineering. 



 

These agenda items are those reasonably anticipated by the Chair which may be discussed at the meeting.  Not all items listed may in 
fact be discussed and other items not listed may also be brought up for discussion to the extent permitted by law. 
 

Item # Time Action Item 
6. 8:05 PM VOTE Interview Council on Aging candidate Amy Unckless of 26 Anselm 

Way. Following interview, vote whether to approve this 
appointment to the Council on Aging for a term ending May 30, 
2020, as recommended by Debra Galloway, COA Chair. 

7. 8:20 PM VOTE Vote to approve the Regulatory and Use Agreement, and the 
contract for Monitoring Services, for Avalon at Sudbury. David 
Gillespie of Avalon Bay to attend. 

MISCELLANEOUS 
8.  VOTE Discussion and vote authorizing the Town Manager to enter into a 

contract for municipal aggregation. 

9.  VOTE Vote to allow the Town Manager to enter into a contract with BCK 
law for an amount that will exceed $25,000. 

10.  VOTE Vote to approve a 120-day extension for Legal Counsel services. 

11.  VOTE Vote whether to approve the annual Selectmen's re-appointments of 
those listed (all of which are subject to acceptance), to acknowledge 
the resignations of those who choose not to be re-appointed, and to 
send a letter of appreciation to the resigning volunteers for their 
service to the community. 

12.  VOTE Vote whether to approve the Town Manager's annual re-
appointments requiring Board of Selectmen's approval of those 
listed (all of which are subject to acceptance). 

13.  VOTE Vote on whether to approve collective bargaining agreements with 
the Fire and Engineering unions. 

14.  VOTE Discussion and potential vote of revisions to BOS meeting 
schedule. 

15.  VOTE Discussion and vote to allow Town Manager to sign contact for 
Auditing Services 

16.   Citizen's Comments (cont) 

17.   Discuss future agenda items 

CONSENT CALENDAR 
18.  VOTE Vote to accept, on behalf of the Town, a check in the amount of 

$2,500, from the Massachusetts Clean Energy Center, to be 
deposited into the Solarize Massachusetts Program Account, (as 
requested by James Kelly, in a memo dated May 8, 2017), to be 
used at the discretion of the Combined Facilities Director and the 
Energy and Sustainability Committee in compliance with this 
marketing campaign. 

19.  VOTE Vote to accept, on behalf of the Town, two rebate checks in the 
amount of $1,685 and $797, from National Grid, on behalf of 
Boston Gas Company, to be deposited into the Excelon/Select 
Utility Gift/Donation Account, (as requested by James Kelly, 
Combined Facilities Director, in a memo dated May 2, 2017), said 
funds to be accepted toward future energy initiatives in Town 
buildings under the direction of the Combined Facilities Director. 



 

These agenda items are those reasonably anticipated by the Chair which may be discussed at the meeting.  Not all items listed may in 
fact be discussed and other items not listed may also be brought up for discussion to the extent permitted by law. 
 

Item # Time Action Item 

 

20.  VOTE / 
SIGN 

As the Licensing Authority for the Town of Sudbury, vote to renew 
a billiards table license for the American Legion Sudbury Post 
#191, Inc., Phillip M. McKenzie, Manager, 676 Boston Post Road, 
said license expires on May 1, 2017. 

21.  VOTE Vote to grant a Special Permit to the American Cancer Society, to 
Hold the “Bicycles Battling Cancer Ride” on Sunday June 11, 2017, 
from 7:30 A.M. through approximately 4:30 P.M., subject to Police 
Department safety requirements, Proof of Insurance Coverage and 
the assurance that any litter will be removed at the race’s 
conclusion. 

22.  VOTE / 
SIGN 

Vote to grant a 1-day All Alcohol license to Sudbury Assabet and 
Concord Wild and Scenic River Stewardship Council, to 
accommodate a fundraiser on Friday, June 16, 2017 from 6:00 PM 
to 8:00 PM at SVT Wolbach Farm, 18 Wolbach Road, Sudbury, 
subject to the use of a TIPS-trained bartender and a receipt of a 
Certificate of Liability. 

23.  VOTE / 
SIGN 

Vote to grant a 1-day All Alcohol license to Sudbury for Wounded 
Warriors, to accommodate a fundraiser on Saturday, June 24, 2017 
from 7:30 PM to 11:30 PM at 96 Peakham Road, Sudbury, subject 
to the use of a TIPS-trained bartender and a receipt of a Certificate 
of Liability. 

24.  VOTE Vote to approve award of a two-year contract to Girard & 
Associates, LLC by the Town Manager as a sole source 
procurement for services to be provided for the Fire Department’s 
Advanced Life Support Program involving quality assurance/quality 
control, in the amount of $17,400 per year. 

25.  VOTE / 
SIGN 

Vote to approve the FY18 contract between the Town on behalf of 
the Goodnow Library (Participant) and Minuteman Library 
Network, Inc. for the purchase, installation and maintenance of 
telecommunications equipment provided to the Goodnow Library  
for participation in the Network, effective July 1, 2017, as requested 
by the Goodnow Library Director, said Agreement to be executed 
by the Town Manager. 

26.  VOTE Vote to appoint Frank Riepe, 54 Newbridge Road, as an associate 
member of the Zoning Board of Appeals for a term ending 5/31/18. 

27.  VOTE Vote to approve award of contract by the Town Manager between 
the Town and Graves Engineering, Inc. for engineering services to 
be performed relative to the Loring School locus, in the amount of 
$29,000, as requested by Dan Nason, DPW Director. 

28.  VOTE Vote to approve the regular session minutes of April 25, 2017. 

29.  VOTE / 
SIGN 

Vote to enter into the Town record and congratulate Aiden Judge 
Cavanaugh, Charles Nason Cavanaugh, and Michael Thomas 
Cavanaugh, of Boy Scout Troop 61, to be recognized at a Court of 
Honor Ceremony on June 3, 2017, for having achieved the high 
honor of Eagle Scout. Also vote to authorize the chair to sign the 
congratulatory letters on behalf of the Board. 



 
SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

EXECUTIVE SESSION 

1: Exec Session Fire and Eng Contracts 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Open in regular session at Grange Hall, and vote to immediately enter into Executive 
Session to discuss strategy with respect to collective bargaining, and that the chair declare than an open 
meeting may have a detrimental effect on the bargaining position of the public body (Firefighters and 
Engineering contracts), pursuant to General Laws chapter 30A, §21(a)(3). 

Recommendations/Suggested Motion/Vote: Open in regular session at Grange Hall, and vote to 
immediately enter into Executive Session to discuss strategy with respect to collective bargaining, and 
that the chair declare than an open meeting may have a detrimental effect on the bargaining position of 
the public body (Firefighters and Engineering contracts), pursuant to General Laws chapter 30A, 
§21(a)(3).

Background Information:  

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

EXECUTIVE SESSION 

2: Close Executive Session 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Vote to close Executive Session and resume Open Session at Lower Town Hall. 
 
Recommendations/Suggested Motion/Vote: Vote to close Executive Session and resume Open Session at 
Lower Town Hall. 
 
Background Information:   
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 

2
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

TIMED ITEM 

3: Vote on BOS chair and vice-chair 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Discussion and vote on Board of Selectman chairman, and Board of Selectman vice-
chairman. 

Recommendations/Suggested Motion/Vote: Discussion and vote on Board of Selectman chairman, and 

Board of Selectman vice-chairman. 

Background Information:  

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 

3
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

TIMED ITEM 

4: Da Vinci Bistro Alteration of Premises 
 

REQUESTOR SECTION 
Date of request:   
 

Requestor:  Dariusz Zywina, Manager 

 
Formal Title:  PUBLIC HEARING: As the Local Licensing Authority, vote on whether to approve the 
application of Da Vinci Bistro, LLC, d/b/a Da Vinci Bistro, 457 Boston Post Rd., Sudbury, for an 
Alteration of Premises of an All Alcohol Restaurant, under M.G.L. c. 138, s.15A & 16B. Dariusz Zwinga, 
Manager, to attend. 
 
Recommendations/Suggested Motion/Vote: PUBLIC HEARING: As the Local Licensing Authority, 
vote on whether to approve the application of Da Vinci Bistro, LLC, d/b/a Da Vinci Bistro, 457 Boston 
Post Rd., Sudbury, for an Alteration of Premises of an All Alcohol Restaurant, under M.G.L. c. 138, 
s.15A & 16B. Dariusz Zwinga, Manager, to attend. 
 
Background Information:   
See attached application and department feedback. No additional seating will be added. This request is to 
accommodate seasonal outdoor seating. 
 
Financial impact expected:$150 application fee 
 
Approximate agenda time requested:  20 minutes 
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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 Sudbury Building 
Department 

Memo 
To:  Patty Golden  

From:  Mark Herweck, Inspector of Buildings 

Date:  5/8/2017 

Re:  Da Vinci Bistro, 457 Boston Post Road 

Hi Patty, 

Please forward my concerns and comments regarding Da Vinci Bistro 

• Side door is a required means of egress. (Need unobstructed clear 
exit. – Not shown on plans.) 

• Patio must be handicap accessible. (Need handicap sill, maneuvering 
space and accessible table.) 

• Fence with outswing gate. – View unobstructed metal picket style 4’ in 
height. 

• Lighting and noise. 

 

Thank you, 

Mark H. 
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1

Golden, Patricia

From: Whalen, John
Sent: Thursday, May 04, 2017 8:50 AM
To: Golden, Patricia
Cc: Miles, William
Subject: RE: Da Vinci Bistro - Alteration of Premises - for 5/23 BOS agenda

Hello Patty, 

The Fire Department has no issue with this application for the use of the additional patio space.  

Thank you 

  John M. Whalen 
Assistant Fire Chief 
Sudbury Fire Dept. 
   978‐440‐5312 

From: Golden, Patricia  
Sent: Wednesday, May 03, 2017 12:11 PM 
To: Miles, William <MilesW@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us>; Nix, Scott <NixS@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Da Vinci Bistro ‐ Alteration of Premises ‐ for 5/23 BOS agenda 

Good morning! 
Please see the attached application for an alteration of premises at Da Vinci Bistro (former Friendly’s location) on Route 
20. 
This is not for additional seating. The owner is requesting to serve alcoholic beverages on an outside deck to be attached 
to the premises (rented property). 

This will be on the Selectmen’s May 23rd agenda. If you would please respond no later than Thursday, May 11 with your 
feedback, it would be appreciated. 

Thank you! 

Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 

When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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1

Golden, Patricia

From: Nix, Scott
Sent: Thursday, May 04, 2017 2:36 PM
To: Golden, Patricia
Subject: RE: Da Vinci Bistro - Alteration of Premises - for 5/23 BOS agenda

Patty,  
 
We do not have an issue with the request as long as the Selectmen approve. 
 

Respectfully, 
 
Scott Nix 
Chief of Police 
Sudbury Police Department 
75 Hudson Road 
Sudbury, MA  01776 
(978) 443-1042 
nixs@sudbury.ma.us 
 

From: Golden, Patricia  
Sent: Wednesday, May 3, 2017 12:11 PM 
To: Miles, William <MilesW@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us>; Nix, Scott <NixS@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Da Vinci Bistro ‐ Alteration of Premises ‐ for 5/23 BOS agenda 
 
Good morning! 
Please see the attached application for an alteration of premises at Da Vinci Bistro (former Friendly’s location) on Route 
20. 
This is not for additional seating. The owner is requesting to serve alcoholic beverages on an outside deck to be attached 
to the premises (rented property). 
 
This will be on the Selectmen’s May 23rd agenda. If you would please respond no later than Thursday, May 11 with your 
feedback, it would be appreciated. 
 
Thank you! 
 
 
Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 
 
When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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Golden, Patricia

From: Murphy, Bill
Sent: Friday, May 19, 2017 9:52 AM
To: Golden, Patricia
Subject: RE: Your feedback on several items for BOS agenda (deadline this am!)

With regard to the pending applications: 

1. Da Vinci Bistro‐ The Board of Health requested a floor plan from the applicant showing a seating plan for not
more than 70 seats, including the patio. If the seating plan indicates 70 seats, the Board of Health would not
have any issues with application.

2. River Stewardship Council‐ No issues.
3. Wounded Warriors‐ No issues.

William C. Murphy, MS,RS,CHO     
Director of Public Health 
Sudbury Health Department 
978-440-5479 
murphyb@sudbury.ma.us 

When	writing	or	responding,	please	be	aware	the	Secretary	of	State	has	determined	that	e‐mail	is	a	public	record	and	thus	not	
confidential. 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

TIMED ITEM 

5: Common Vic license - Whole Foods 
 

REQUESTOR SECTION 
Date of request:   
 

Requestor:  Whole Foods 

 
Formal Title:  As the Licensing Authority for the Town of Sudbury, vote whether to approve a new 
Common Victualler License for Whole Foods Market, 536 Boston Post Road,  as requested in an 
application dated April 13, 2017, subject to conditions put forth by the Fire Department and Building 
Department. In attendance will be: John Forziati, Store Team Leader, Whole Foods Market; R. Jason 
Boutwell, Associate Coordinator Store Decor and Design, Whole Foods Market;Steve Ouellette, Senior 
Architectural Designer, Jacobs Engineering. 
 
Recommendations/Suggested Motion/Vote: As the Licensing Authority for the Town of Sudbury, vote 
whether to approve a new Common Victualler License for Whole Foods Market, 536 Boston Post 
Road, as requested in an application dated April 13, 2017, subject to conditions put forth by the Fire 
Department and Building Department. In attendance will be: John Forziati, Store Team Leader, Whole 
Foods Market; 
R. Jason Boutwell, Associate Coordinator Store Decor and Design, Whole Foods Market; 
Steve Ouellette, Senior Architectural Designer, Jacobs Engineering. 
 
Background Information:   
attached application and department feedback 
 
Financial impact expected:   
 
Approximate agenda time requested:  10 minutes 
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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Golden, Patricia

From: Whalen, John
Sent: Thursday, May 04, 2017 9:26 AM
To: Golden, Patricia
Cc: Miles, William
Subject: RE: Whole Foods Market - Common Victualler application

Hello Patty,  

The Fire Department has no issues with this application at this time.  

Thank you  

  John M. Whalen 
Assistant Fire Chief 
Sudbury Fire Dept. 
   978‐440‐5312 

From: Golden, Patricia  
Sent: Wednesday, May 03, 2017 12:37 PM 
To: Whalen, John <WhalenJ@sudbury.ma.us>; Miles, William <MilesW@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Whole Foods Market ‐ Common Victualler application 

Good morning! 
Attached is a zip file containing the Common Victualler application packet for Whole Foods Market, 536 Boston Post 
Road.  

Would you please review the attached materials and provide your feedback no later than Thursday, May 11th.  
This will be on the May 25th Selectmen’s agenda. Please let me know if you have difficulty opening the files. 

Thank you very much. 

Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 

When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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1

Golden, Patricia

From: Herweck, Mark
Sent: Friday, May 12, 2017 7:37 AM
To: Golden, Patricia
Subject: RE: Whole Foods Market - Common Victualler application

Sorry I’m late Patty.   I have no issues with Whole Foods 

From: Golden, Patricia  
Sent: Wednesday, May 03, 2017 12:37 PM 
To: Whalen, John <WhalenJ@sudbury.ma.us>; Miles, William <MilesW@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Whole Foods Market ‐ Common Victualler application 

Good morning! 
Attached is a zip file containing the Common Victualler application packet for Whole Foods Market, 536 Boston Post 
Road.  

Would you please review the attached materials and provide your feedback no later than Thursday, May 11th.  
This will be on the May 25th Selectmen’s agenda. Please let me know if you have difficulty opening the files. 

Thank you very much. 

Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 

When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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Golden, Patricia

From: Murphy, Bill
Sent: Friday, May 19, 2017 10:19 AM
To: Golden, Patricia
Subject: RE: Whole Foods Market - Common Victualler application

The Board of Health does not have any issues. There will separate food establishments operating  within Whole Foods 
that will be obtaining separate  food permits. Will they require separate CV licenses? 

William C. Murphy, MS,RS,CHO     
Director of Public Health 
Sudbury Health Department 
978-440-5479 
murphyb@sudbury.ma.us 

When	writing	or	responding,	please	be	aware	the	Secretary	of	State	has	determined	that	e‐mail	is	a	public	record	and	thus	not	
confidential. 

5.b

Packet Pg. 75

A
tt

ac
h

m
en

t5
.b

: 
W

h
o

le
F

o
o

d
sD

ep
tF

ee
d

b
ac

k 
 (

23
09

 :
 C

o
m

m
o

n
 V

ic
 li

ce
n

se
 -

 W
h

o
le

 F
o

o
d

s)

goldenp
Highlight



 
SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

TIMED ITEM 

6: Council on Aging - Interview Candidate for Appointment 

REQUESTOR SECTION 
Date of request:   

Requestor:  Debra Galloway 

Formal Title:  Interview Council on Aging candidate Amy Unckless of 26 Anselm Way. Following 
interview, vote whether to approve this appointment to the Council on Aging for a term ending May 30, 
2020, as recommended by Debra Galloway, COA Chair. 

Recommendations/Suggested Motion/Vote: Interview Council on Aging candidate Amy Unckless of 26 
Anselm Way. Following interview, vote whether to approve this appointment to the Council on Aging for 
a term ending May 30, 2020, as recommended by Debra Galloway, COA Chair. 

Background Information:   
See attached application and memo from Debra Galloway, COA Director.

Financial impact expected:  

Approximate agenda time requested:  10 minutes 

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Town Counsel Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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April 28, 2017 
 
 
Sudbury Board of Selectmen 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA  01776 
 
Dear Madam/Gentlemen, 
 
The Board of the Sudbury Council on Aging has interviewed candidates for appointment to the 
Council on Aging to replace retiring COA Board member Robert Diefenbacher. At their regular 
meeting Thursday, April 13, 2017, the Council on Aging unanimously voted to recommend Amy 
Unckless, to begin a new term on June 1, 2017.  Please find her application enclosed with this 
letter.  We are very happy to welcome Amy to the Sudbury Council on Aging. 
 
We are sad to see Bob Diefenbacher retire from the COA.  Bob acted as the COA 
Intergenerational Coordinator, advocating for intergenerational programming and attending 
many meetings to discuss plans for the future.  Bob also started an intergenerational program 
with Lincoln-Sudbury Regional High School.  Working with Economics/Business teacher Jim 
Raffel, Bob, a retired entrepreneur himself, along with two other Sudbury entrepreneurs, visited 
Mr. Raffel’s Economics class, shared their stories and then listened to students’ business plans, 
providing constructive feedback over a 6 week period every spring for the past 4 years. 
 
Bob also utilized his strategic planning expertise to plan and facilitate 3 strategic planning 
sessions for the Sudbury COA.  We thank Bob for all of his contributions!  It has been great 
working with him. 
 
Sincerely, 
 
 
Debra Galloway, Director 
 
for the Sudbury Council on Aging 
 
 
Attachments:  COA Application for Amy Unckless 
 
f:\coa board\membership\selectmen letter re board appointees 2017.doc 

Sudbury Senior Center 
Council on Aging 

Town of Sudbury, Massachusetts  
40 Fairbank Road        Sudbury, Massachusetts        01776-1681 

Phone:  (978) 443-3055              Fax:  (978) 443-6009              E-mail: senior@sudbury.ma.us  
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

TIMED ITEM 

7: Avalon LIP 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Vote to approve the Regulatory and Use Agreement, and the contract for Monitoring 
Services, for Avalon at Sudbury. David Gillespie of Avalon Bay to attend. 

Recommendations/Suggested Motion/Vote: Vote to approve the Regulatory and Use Agreement, and the 

contract for Monitoring Services, for Avalon at Sudbury. David Gillespie of Avalon Bay to attend. 

Background Information:  
See attached 

Financial impact expected:  

Approximate agenda time requested:  10 minutes 

Representative(s) expected to attend meeting:  David O. Gillespie, Vice President- Development, Avalon 
Bay Communities 

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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8849031.11 

REGULATORY AND USE AGREEMENT 
[Comprehensive Permit Rental] 

LOCAL INITIATIVE PROGRAM 

This Regulatory and Use Agreement (this “Agreement”) is made this ____ day of 
____________, 2017 by and among the Commonwealth of Massachusetts, acting by and through 
the Department of Housing and Community Development (“DHCD”) pursuant to G.L. c.23B §1 
as amended by Chapter 19 of the Acts of 2007, the Town of Sudbury (the “Municipality”), and 
Sudbury Avalon, Inc., a Maryland corporation, having a mailing address at 600 Atlantic Avenue, 
20th Floor, Boston, Massachusetts 02210, and its successors and assigns (“Developer”). 

RECITALS 

WHEREAS, the Developer is proposing a housing development known as Avalon Sudbury 
at an approximately 24.7 acre site within a larger subdivision located at 526 & 528 Boston Post 
Road in the Municipality, as more particularly described in Exhibit A attached hereto and made a 
part hereof (the "Development"); and 

WHEREAS, DHCD has promulgated Regulations at 760 CMR 56.00 (as may be amended 
from time to time, the “Regulations”) relating to the issuance of comprehensive permits under 
Chapter 40B, Sections 20-23, of the Massachusetts General Laws (as may be amended from time 
to time, the “Act”) and pursuant thereto has issued its Comprehensive Permit Guidelines (the 
“Guidelines” and, collectively with the Regulations and the Act, the “Comprehensive Permit 
Rules”); and 

WHEREAS, pursuant to the Act and the final report of the Special Legislative Commission 
Relative to Low and Moderate Income Housing Provisions issued in April 1989, regulations have 
been promulgated at the Regulations which establish the Local Initiative Program (“LIP”); and 

WHEREAS, DHCD acts as Subsidizing Agency for the Development pursuant to the 
Comprehensive Permit Rules; and 

WHEREAS, a comprehensive permit pursuant to the Act was issued by virtue of a Decision dated 
July 18, 2016 issued by The Town of Sudbury Zoning Board of Appeals (“ZBA”), which was 
recorded in the Middlesex South Registry of Deeds (the “Registry”) in Book 67882, Page 210 
(“the Comprehensive Permit”); and 

WHEREAS, pursuant to the Comprehensive Permit and the requirements of the 
Comprehensive Permit Rules, the Development is to consist of a total of 250 rental units, of which 
twenty five percent (25%) (i.e. 63 units) (the “Affordable Units”) will be rented to Low or 
Moderate Income Persons and Families (as defined herein) at rentals specified in this Agreement 
and will be subject to this Agreement; and 

WHEREAS, DHCD has adopted the Preparation of Cost Certification for 40B Rental 
Developments:  Inter-Agency 40B Rental Cost Certification Guidance for Owners, Certified 
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8849031.11 

Public Accountants and Municipalities (the “Cost Certification Guidance”), which shall govern 
the cost certification and limited dividend requirements for the Development pursuant to the 
Comprehensive Permit Rules; and  

WHEREAS, the parties intend that this Agreement shall serve as a “Use Restriction” as 
defined in and required by Section 56.05(13) of the Regulations; and 

WHEREAS, the parties recognize that Affirmative Fair Marketing (as defined herein) is 
an important precondition for rental of Affordable Units and that local preference cannot be 
granted in a manner which results in a violation of applicable fair housing laws, regulations and 
subsidy programs; and 

WHEREAS, the parties recognize that the Municipality has an interest in preserving 
affordability of the Affordable Units and may offer valuable services in administration, monitoring 
and enforcement. 

 NOW, THEREFORE, in consideration of the agreements hereinafter set forth, and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
DHCD, the Municipality and the Developer hereby agree as follows: 

 

DEFINITIONS 

1. In addition to terms defined elsewhere in this Agreement, the following terms as 
used in this Agreement shall have the meanings set forth below: 

Accountant’s Annual Determination shall have the meaning given such term in Section 7(f) 
hereof. 

Accumulated Distribution Amounts shall have the meaning given such term in Section 7(c) 
hereof. 

Accumulated and Unpaid Distribution Amounts shall have the meaning given such term in 
Section 7(c) hereof. 

Act shall have the meaning given such term in the Recitals hereof. 

Affirmative Fair Housing Marketing Plan shall mean the Affirmative Fair Housing 
Marketing Plan prepared by the Developer in accordance with the Guidelines and approved by 
DHCD, as further set forth in Section 3. 

Affordable Units shall have the meaning set forth in the Recitals above. 

Allowable Development Costs shall have the meaning given such term in Section 21 
hereof. 

Annual Excess Revenues shall have the meaning given such term in Section 7(e) hereof. 

7.a

Packet Pg. 85

A
tt

ac
h

m
en

t7
.a

: 
A

V
B

 -
 S

u
d

b
u

ry
 -

 L
IP

 R
eg

u
la

to
ry

 A
g

re
em

en
t 

 (
23

17
 :

 A
va

lo
n

 L
IP

)



-3- 

8849031.11 

Annual Income shall be determined in the manner set forth in 24 C.F.R. 5609 (or any 
successor regulations). 

Area shall mean the Boston, Cambridge, Quincy MA-NH Metropolitan Statistical Area 
(MSA)/County/HMFA as designated by the Department of Housing and Urban Development 
(“HUD”).   

Area Median Income (“AMI”) shall mean the median gross income for the Area, as 
determined from time to time by HUD.  For purposes of determining whether Adjusted Family 
Income qualifies a tenant for treatment as a Low or Moderate Income Tenant, the Area Median 
Income shall be adjusted for family size.   

Comprehensive Permit shall have the meaning given such term in the Recitals hereof. 

Comprehensive Permit Rules shall have the meaning given such term in the Recitals 
hereof. 

Construction Lender shall mean the lender(s) making the Construction Loan, and its 
successors and assigns. 

Construction Loan shall mean the loan to the Developer for the construction of the 
Development, if any. 

Construction Mortgage shall mean the mortgage from the Developer securing the 
Construction Loan, if any. 

Cost Certification shall have the meaning given such term in Section 21 hereof. 

Current Distribution Amounts shall have the meaning given such term in Section 7(c) 
hereof. 

Developer’s Equity shall be calculated according to the formulas outlined in Attachment C 
of the Cost Certification Guidance, using the Cost Method until the Cost Certification process is 
complete, and either the Cost Method or the Value Method, whichever results in the greater 
amount, thereafter.  Developer’s Equity shall be retroactively applied to the period from the start 
date (commencement of construction of the Development as evidenced by issuance of the first 
building permit) until Substantial Completion (the “Construction Period”).  For the Construction 
Period, Developer’s Equity shall mean the average of costs expended by the Developer on the 
Development during the period in question, based on a review of Developer’s financial reports by 
an independent accounting firm.  By way of example only, if on the first day of construction the 
Developer’s costs are $10,000,000 (all attributable to land acquisition costs), and one year later 
the Developer’s costs are $20,000,000 (half attributable to land acquisition costs, half attributable 
to construction costs), then the Developer’s Equity for that year of construction would be the 
average of those two amounts of $15,000,000.  The Developer’s Equity for the construction period 
shall be appropriately prorated for any partial year during such period.   

Developer Parties shall have the meaning given such term in Section 7(b) hereof. 
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8849031.11 

Development shall have the meaning given such term in the Recitals hereof. 

Development Revenues shall have the meaning given such term in Section 7(b) hereof. 

Distribution Payments shall have the meaning given such term in Section 7(b) hereof. 

Event of Default shall mean a default in the observance of any covenant under this 
Agreement existing after the expiration of any applicable notice and cure periods. 

Excess Revenues Account shall mean the account established under Section 7(e) hereof. 

Family shall have the same meaning as set forth in 24 C.F.R. §5.403 (or any successor 
regulations).   

Guidelines shall have the meaning given such term in the Recitals hereof. 

Housing Subsidy Program shall mean any other state or federal housing subsidy program 
providing rental or other subsidy to the Development or to Low or Moderate Income Tenants. 

HUD shall mean the United States Department of Housing and Urban Development. 

Lender shall mean the Construction Lender and/or the Permanent Lender. 

 Low or Moderate Income Persons or Families shall mean persons or Families whose 
Annual Incomes do not exceed eighty percent (80%) of the Median Income for the Area, and shall 
also mean persons or Families meeting such lower income requirements as may be required under 
the Comprehensive Permit.  

 Low or Moderate Income Tenants shall mean Low or Moderate Income Persons or 
Families who occupy the Affordable Units. 

 Maximum Annual Distributable Amounts shall have the meaning given such term in 
Section 7(c) hereof. 

 Mortgage shall mean the Construction Mortgage and/or the Permanent Mortgage, if any. 

 Permanent Lender shall mean the lender(s) making the Permanent Loan to the Developer, 
and its successors and assigns, if any. 

 Permanent Loan shall mean the Permanent Loan which may be made or committed to be 
made by the Permanent Lender to the Developer after completion of construction of the 
Development, which will replace the Construction Loan, or any subsequent refinancing thereof, if 
any. 

Permanent Mortgage shall mean the mortgage from the Developer to the Permanent Lender 
securing the Permanent Loan, if any. 

Regulations shall have the meaning given such term in the Recitals hereof. 
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8849031.11 

Related Person: shall mean a person whose relationship to such other person is such that 
(i) the relationship between such persons would result in a disallowance of losses under 
Section 267 or 707(b) of the Code, or (ii) such persons are members of the same controlled group 
of corporations (as defined in Section 1563(a) of the Code, except that “more than 50 percent” 
shall be substituted for “at least 80 percent” each place it appears therein).  

Substantial Completion shall have the meaning given such term in Section 21 hereof. 

Surety shall have the meaning given such term in Section 22 hereof. 

Tenant Selection Plan shall mean the Tenant Selection Plan, prepared by the Developer in 
accordance with the Guidelines and approved by DHCD, with such changes thereto provided that 
any substantive changes have been approved by the DHCD. 

Term shall have the meaning set forth in Section 24 hereof. 

CONSTRUCTION OBLIGATIONS 

2. (a) The Developer agrees to construct the Development in accordance with
plans and specifications approved by the Municipality (the “Plans and Specifications”) and in 
accordance with all on-site and off-site construction, design and land use conditions of the 
Comprehensive Permit.  All Affordable Units to be constructed as part of the Development must 
be similar in exterior appearance to other units in the Development and shall be evenly dispersed 
throughout the Development.  In addition, all Affordable Units must contain complete living 
facilities including but not limited to a stove, kitchen cabinets, plumbing fixtures, and sanitary 
facilities, all as more fully shown in the Plans and Specifications.  Materials used for the interiors 
of the Affordable Units must be of good quality.  The Development must fully comply with the 
State Building Code and with all applicable state and federal building, environmental, health, 
safety and other laws, rules, and regulations, including without limitation all applicable federal 
and state laws, rules and regulations relating to the operation of adaptable and accessible housing 
for the handicapped.  Except to the extent that the Development is exempted from such compliance 
by the Comprehensive Permit, the Development must also comply with all applicable local codes, 
ordinances and by-laws. 

(b) The Developer shall provide to the Municipality evidence that the final 
plans and specifications for the Development comply with the requirements of the Comprehensive 
Permit and that the Development was built substantially in accordance with such plans and 
specifications. 

(c) Unless the same shall be modified by a change to the Comprehensive Permit 
approved by the Board of Appeals for the Municipality, the bedroom mix for the Development 
shall be as follows: 

 31 of the Affordable Units shall be one bedroom units; 
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   25 of the Affordable Units shall be two bedroom units; and 
   7 of the Affordable Units shall be three bedroom units. 
 
All Affordable Units to be occupied by families must contain two or more bedrooms.  Affordable 
Units must have the following minimum areas: 

  one bedroom units – 700 square feet 
  two bedroom units – 900 square feet 
  three bedroom units – 1,200 square feet 
 

 

USE RESTRICTION/RENTALS AND RENTS 

3. (a) The Developer shall rent the Affordable Units during the Term hereof to 
Low or Moderate Income Persons or Families upon the terms and conditions set forth in the 
Comprehensive Permit and this Agreement.  In fulfilling the foregoing requirement, Developer 
will accept referrals of tenants from the Public Housing Authority in the Municipality, and will 
not unreasonably refuse occupancy to any prospective tenants so referred who otherwise meet the 
requirements of the Tenant Selection Plan.  The foregoing provisions shall not relieve Developer 
of any obligations it may have under the provisions of other documents and instruments it has 
entered with respect to any applicable Housing Subsidy Program; provided, however, DHCD shall 
have no obligation hereunder, expressed or implied, to monitor or enforce the applicable 
requirements of any such Housing Subsidy Programs. 

  (b) The annual rental expense for each Affordable Unit (equal to the gross rent 
plus allowances for all tenant-paid utilities, including tenant-paid heat, hot water and electricity) 
shall not exceed thirty percent (30%) of eighty percent (80%) of AMI, adjusted for household size, 
assuming that household size shall be equal to the number of bedrooms in the Affordable Unit plus 
one.  If rentals of the Affordable Units are subsidized under any Housing Subsidy Program, then 
the rent applicable to the Affordable Units may be limited to that permitted by such Housing 
Subsidy Program, provided that the tenant’s share of rent does not exceed the maximum annual 
rental expense as provided in this Agreement.  

(c) If, after initial occupancy, the income of a tenant of an Affordable  Unit 
increases and, as a result of such increase, exceeds the maximum income permitted hereunder for 
such a tenant, the Developer shall not be in default hereunder so long as either (i) the tenant income 
does not exceed one hundred forty percent (140%) of the maximum income permitted (in which 
case the unit in question shall continue to be counted as an Affordable Unit) or (ii) the Developer 
rents the next available unit at the Development as an Affordable Unit in conformance with Section 
3(a) of this Agreement,  or otherwise demonstrates compliance with Section 3(a) of this 
Agreement. 

(d) If, after initial occupancy, the income of a tenant in an Affordable Unit 
increases, and as a result of such increase, exceeds one hundred forty percent (140%) of the 
maximum income permitted hereunder for such a tenant, at the expiration of the applicable lease 
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term, the rent restrictions shall no longer apply to such tenant. 

(e) Rentals for the Affordable Units shall be initially established as shown on 
the Rental Schedule attached as Appendix A hereto, subject to change from time to time (if 
necessary to reflect any changes in AMI) in accordance with the terms and provisions of this 
Agreement and any applicable Housing Subsidy Program.  Thereafter, the Developer shall 
annually submit to the Municipality and DHCD a proposed schedule of monthly rents and utility 
allowances for all Affordable Units in the Development.  It is understood that such review rights 
shall be with respect to the maximum rents for all the Affordable Units, and not with respect to the 
rents that may be paid by individual tenants in any given unit.  Rents for the Affordable Units shall 
not be increased above such maximum monthly rents without DHCD’s prior approval of either (i) 
a specific request by the Developer for a rent increase; or (ii) the next annual schedule of rents and 
allowances as set forth in the preceding sentence.  Notwithstanding the foregoing, rent increases 
shall be subject to the provisions of outstanding leases and shall not be implemented without at 
least 30 days’ prior written notice by the Developer to all affected tenants.  If an annual request 
for a new schedule of rents for the Affordable Units as set forth above is based on a change in the 
AMI figures published by HUD, and the Municipality and DHCD fail to respond to such a 
submission within thirty (30) days of the Municipality’s and DHCD’s receipt thereof, the 
Municipality and DHCD shall be deemed to have approved the submission.  If an annual request 
for a new schedule of rents for the Affordable Units is made for any other reason, and the 
Municipality and DHCD fail to respond within thirty (30) days of the Municipality’s and DHCD’s 
receipt thereof, the Developer may send DHCD and the Municipality a notice of reminder, and if 
the Municipality and DHCD fail to respond within thirty (30) days from receipt of such notice of 
reminder, the Municipality and DHCD shall be deemed to have approved the submission. 

Without limiting the foregoing, the Developer may request a rent increase for the 
Affordable Units to reflect an increase in the AMI published by HUD between the date of this 
Agreement and the date that the Units begin to be marketed or otherwise made available for rental 
pursuant to subsections 3 (h) and (i) below; if DHCD approves such a rent increase in accordance 
with this subsection (e), the Rental Schedule attached as Appendix A hereto shall be deemed to be 
modified accordingly.    

(f) Developer shall obtain income certifications satisfactory in form and 
manner to DHCD at least annually for all Low or Moderate-Income Tenants.  Said income 
certifications shall be kept by the management agent for the Development and made available to 
DHCD and the Municipality upon request. 

(g) Throughout the term of this Agreement, the Municipality shall annually 
certify in writing to DHCD that each of the Affordable Units continues to be an Affordable Unit 
as provided in Section 2(c), above; and that the Development and the Affordable Units have been 
maintained in a manner consistent with the Comprehensive Permit and this Agreement. 

(h) Prior to marketing or otherwise making available for rental any of the units 
in the Development, the Developer shall submit an Affirmative Fair Housing Marketing Plan (also 
known as an “AFHM Plan”) for DHCD’s approval.  At a minimum, the AFHM Plan shall meet 
the requirements of the Guidelines, as the same may be amended from time to time to comply with 
the requirements of fair housing laws.  The AFHM Plan, upon approval by DHCD, shall become 
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a part of this Agreement and shall have the same force and effect as if set out in full in this 
Agreement.  At the option of the Municipality, and provided that the AFHM Plan demonstrates (i) 
the need for the local preference (e.g., a disproportionately low rental or ownership affordable 
housing stock relative to need in comparison to the regional area), and (ii) that the proposed local 
preference will not have a disparate impact on protected classes, the AFHM Plan may also include 
a preference for local residents for up to seventy percent (70%) of the Affordable Units, subject to 
all provisions of the Regulations and Guidelines and applicable to the initial rent-up only.  When 
submitted to DHCD for approval, the AFHM Plan should be accompanied by a letter from the 
Chief Executive Officer of the Municipality (as that term is defined in the Regulations) which 
states that the tenant selection and local preference (if any) aspects of the AFHM Plan have been 
approved by the Municipality and which states that the Municipality will perform any aspects of 
the AFHM Plan which are set forth as responsibilities of the Municipality in the AFHM Plan.  If 
the Chief Executive Office of the Municipality fails to approve the tenant selection and local 
preference (if any) aspects of the AFHM Plan for the Affordable Units above within thirty (30) 
days of the Municipality’s receipt thereof, the Municipality shall be deemed to have approved 
those aspects of the AFHM Plan.  In addition, if the Development is located in the Boston, 
Cambridge, Quincy MA-NH MSA/HMFA/County, Developer must list all Affordable Units with 
the Boston Fair Housing Commission’s MetroList (Metropolitan Housing Opportunity Clearing 
Center).  The Developer agrees to maintain for at least five years following the initial lease-up of 
the Development a record of all newspaper ads, outreach letters, translations, leaflets, and any 
other outreach efforts as described in the AFHM Plan as approved by DHCD which may be 
inspected at any time by DHCD.   

  (i)  The AFHM Plan shall designate entities to implement the plan who are 
qualified to perform their duties.  DHCD may require that another entity be found if DHCD finds 
that the entity designated by the Developer is not qualified.  Moreover, DHCD may require the 
removal of an entity responsible for a duty under the AFHM Plan if that entity does not meet its 
obligations under the AFHM Plan.   

  (j) The restrictions contained herein are intended to be construed as an 
affordable housing restriction as defined in Section 31 of Chapter 184 of Massachusetts General 
Laws which has the benefit of Section 32 of said Chapter 184, such that the restrictions contained 
herein shall not be limited in duration by any rule or operation of law but rather shall run for the 
Term hereof.  In addition, this Agreement is intended to be superior to the lien of any mortgage on 
the Development and survive any foreclosure or exercise of any remedies thereunder and the 
Developer agrees to obtain any prior lienholder consent with respect thereto as DHCD shall 
require.   

 

TENANT SELECTION AND OCCUPANCY 

4. Developer shall use its good faith efforts during the Term of this Agreement to 
maintain all the Affordable Units within the Development at full occupancy as set forth in 
Section 2 hereof.  In marketing and renting the Affordable Units, the Developer shall comply with 
the Tenant Selection Plan and Affirmative Fair Housing Marketing Plan which are incorporated 
herein by reference with the same force and effect as if set out in this Agreement. 
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5. Occupancy agreements for Affordable Units shall meet the requirements of the
Comprehensive Permit Rules, this Agreement, and the Local Initiative Program.  The Developer 
shall enter into a lease with each tenant for a minimum term of one year.  The lease shall contain 
clauses, among others, wherein each resident of such Affordable Unit:  

(a) certifies the accuracy of the statements made in the application and income 
survey; 

(b) agrees that the family income, family composition and other eligibility 
requirements, shall be deemed substantial and material obligations of his or her occupancy; that 
he or she will comply promptly with all requests for information with respect thereto from 
Developer, the Municipality, or DHCD; and that his or her failure or refusal to comply with a 
request for information with respect thereto shall be deemed a violation of a substantial obligation 
of his or her occupancy; and 

(c) agrees that at such time as Developer, the Municipality, or DHCD may 
direct, but at least annually, he or she will furnish to Developer certification of then current family 
income, with such documentation as the Municipality or DHCD shall reasonably require; and 
agrees to such charges as the Municipality or DHCD has previously approved for any facilities 
and/or services which may be furnished by Developer or others to such resident upon his or her 
request, in addition to the facilities included in the rentals, as amended from time to time pursuant 
to Section 3 above.  

6. Omitted

LIMITED DIVIDENDS 

7. (a) The Developer covenants and agrees that Distribution Payments made in
any fiscal year of the Development shall not exceed the Maximum Annual Distributable Amounts 
for such fiscal year. No Distribution Payments may be made during any period in which an Event 
of Default has occurred and is continuing, which shall include but not be limited to failure to 
maintain the Development in good physical condition in accordance with Section 8 hereof.  

(b) For the purposes hereof, the term “Distribution Payments” shall mean all 
amounts paid from revenues, income and other receipts of the Development, not including any 
amounts payable in respect of capital contributions paid by any members or partners of the 
Developer or any loan proceeds payable to the Developer (herein called “Development Revenues”) 
which are paid to any partner, manager, member or any other Related Person of the Developer 
(collectively, the “Developer Parties”) as profit, income, or fees or other expenses which are 
unrelated to the operation of the Development or which are in excess of fees and expenses which 
would be incurred from persons providing similar services who are not Developer Parties and 
provide such services on an arms-length basis. 

(c)  For the purposes hereof, the “Maximum Annual Distributable Amounts” for 
any particular fiscal year shall be defined and determined as follows: the sum of (i) an amount 
equal to ten percent (10%) of the “Developer’s Equity” for such fiscal year , subject to adjustment 
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as provided in (d) below (the “Current Distribution Amounts”); plus (ii) the amount of all 
Accumulated and Unpaid Distributions calculated as of the first day of such fiscal year.  

In no event shall the total Maximum Annual Distributable Amounts actually distributed for 
any given year exceed total funds available for distribution after all current and owed-to-date 
expenses have been paid and reserves, then due and owing, have been funded. 

“Accumulated and Unpaid Distribution Amounts” shall be the aggregate of the Current 
Distribution Amounts calculated for all prior fiscal years less the Distribution Payments 
(“Accumulated Distribution Amounts”) calculated for each such fiscal year together with simple 
interest (“Accrued Interest”) resulting from such calculation in all prior years computed at five 
percent (5%) per annum.  For the purposes of this calculation, it is assumed any amounts available 
for distribution in any year shall be fully disbursed. 

(d) When using the Value-Based Approach, the Developer’s Equity may be 
adjusted not more than once in any five year period with the first five - year period commencing 
with the first fiscal year of the Development.  Any adjustments shall be made only upon the written 
request of the Developer and, unless the Developer is otherwise directed by DHCD, shall be based 
upon an appraisal commissioned by (and naming as a client) DHCD and prepared by an 
independent and qualified appraiser prequalified by, and randomly assigned to the Development 
by, DHCD.  The appraiser shall submit a Self-Contained Appraisal Report to DHCD in accordance 
with the Uniform Standards of Professional Appraisal Practice (USPAP).  The costs of such 
appraisal shall be borne by the Developer.  Such appraisal shall be based on the so-called 
‘investment value’ methodology, using assumptions subject to the reasonable approval of DHCD. 

Upon completion of an appraisal as provided above, the Developer’s Equity shall be 
adjusted to equal the appraised value of the Development as determined by the appraisal less the 
unpaid principal amount of the sum of secured debt on the Development plus public equity, 
whether structured as a grant or loan determined as of the date of the appraisal.  Such new 
Developer’s Equity shall be the Developer’s Equity commencing with the first day of the month 
following the date of such appraisal and stay in effect until a subsequent adjustment. 

(e) If at the end of any fiscal year, any Development Revenues for such fiscal 
year shall remain and are in excess of the Maximum Annual Distributable Amounts for such fiscal 
year, such amount (the “Annual Excess Revenues”) , other than those which may be required by 
any Lender to remain at the Development as a reserve to pay the expenses of the Development, 
shall be deposited in an escrow account with the Lender (or if the Loan is paid off,  in an escrow 
account to be established to the satisfaction of DHCD) designated as the “Excess Revenues 
Account.” No distributions may be made to the Developer from the Excess Revenues Account 
except those permitted pursuant to this Section (e)  with the prior written consent of DHCD. 

Upon Developer’s request, amounts may also be withdrawn from the Excess Revenues 
Account during the Term hereof and applied for the following purposes: (i) payment of or adequate 
reserve for all sums due or currently required to be paid under the terms of the Mortgage; (ii) 
payment of or adequate reserve for all reasonable and necessary operating expenses of the 
Development as reasonably determined by the Developer; (iii) deposit of all amounts as may be 
deposited in a reserve fund for capital replacements reasonably determined by the Developer to be 
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sufficient to meet anticipated capital needs of the Development (the “Replacement Reserve”) 
which may be held by a lending institution reasonably acceptable to DHCD and which reserves 
may be used for capital expenditures for the Development reasonably determined to be necessary 
by the Developer; (iv) payments of operating expense loans made by the partners, managers or 
members of Developer for Development expenses, provided that Developer shall have obtained 
prior written approval for such loans from the applicable Lender (or, if there is no mortgage, or 
after discharge of the Mortgage, from the DHCD) and shall have supplied the applicable Lender 
(or DHCD) with such evidence as the applicable Lender (or DHCD, as applicable) may reasonably 
request as to the application of the proceeds of such operating expense loans to Development; or 
(v) for any other purposes, subject to a determination by the Lender (or, if there is no Mortgage, 
or the Mortgage is discharged during the Term of this Agreement, the reasonable determination 
by DHCD) that the expenditure is necessary to address the Development’s physical or financial 
needs and that no other Development reserve funds are available to address such needs. 
Notwithstanding the foregoing, payment of the items set forth in clauses (i), (ii), (iii) and (v) above 
by the Developer shall be subject to the prior written approval of DHCD, which approval shall not 
be unreasonably withheld or delayed; it being agreed by DHCD that if the Developer can 
demonstrate that its proposed operating expenditures, capital expenditures and reserves are 
substantially consistent with those made for comparable  developments   in the Commonwealth of 
Massachusetts, DHCD shall approve such request.  Further, in no event shall such review or 
approval be required by DHCD to the extent any such capital expenditures or reserves are 
mandated by Lender.   

Further, DHCD agrees that it shall not unreasonably withhold or delay its consent to release 
of any amounts held in the Excess Revenues Account, upon the written request of the Developer 
that: 

(i) provide a direct and material benefit to Low or Moderate Tenants; or 

(ii) reduce rentals to Low or Moderate Tenants. 

In the event that DHCD’s approval is requested pursuant to this Section 7(e) for expenditures out 
of the Excess Revenues Account, and DHCD fails to respond within thirty (30) days of DHCD 
receipt thereof, then DHCD shall be deemed to have approved the request, and DHCD shall have 
no further rights to object to, or place conditions upon, the same. 

In any event, cash available for distribution in any year in excess of 20% of Developer’s 
Equity, subject to payment of Accumulated and Unpaid Distributions, shall be distributed to the 
Municipality within fifteen (15) business days of notice and demand given by DHCD as provided 
herein, or as otherwise directed by DHCD.  Upon the expiration of the “Limited Dividend Term” 
as that term is defined in Section 24(b) hereof, any balance remaining in the Excess Revenues 
Account shall be contributed by the Developer to the Replacement Reserve held for the 
Development if reasonably deemed necessary by DHCD, and otherwise shall be paid to the 
Developer. 

(f) The Developer shall provide DHCD for each fiscal year with a copy of its 
audited financial statements, and provide the DHCD with a certificate from the independent 
certified public accountant (the “CPA”) who prepared such reports which certifies as to their 
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determination (the “Accountant’s Annual Determination”) of the following for such fiscal year, 
based on the terms and conditions hereof: 

(i) Accumulated Distribution Amounts; 

(ii) Current Distribution Amounts; 

(iii) Maximum Annual Distributable Amounts; 

(iv) Annual Excess Revenues; 

(v) Accumulated and Unpaid Distribution Amounts (including a calculation of 
Accumulated Distribution Amounts and Accrued Interest); and 

(vi) Development Revenues. 

Such Accountant’s Annual Determination shall be accompanied by a form completed by the CPA 
and by a Certificate of Developer in forms as reasonably required by DHCD certifying under 
penalties of perjury as to the matters such as, without limitation, the fact that (i) the Developer has 
made available all necessary financial records and related data to the CPA who made such 
Accountant’s Annual Determination, (ii) there are no material transactions related to the 
Development that have not been properly recorded in the accounting records underlying the 
Accountant’s Annual Determination, (iii) the Developer has no knowledge of any fraud or 
suspected fraud affecting the entity involving management, subcontractors, employees who have 
significant roles in internal control, or others where the fraud could have a material effect on the 
Accountant’s Annual Determination and has no knowledge of any allegations of fraud or suspected 
fraud affecting the Developer or the Development received in communications from employees, 
former employees, subcontractors, regulators, or others, and (iv) the Developer has reviewed the 
information presented in the Accountant’s Annual Determination and believes that such 
determination is an appropriate representation of the Development. 

(g) DHCD shall have sixty (60) days after the delivery of the Accountant’s 
Annual Determination to accept it, to make its objections in writing to the Developer and the 
Developer’s CPA, or to request from the Developer and/or CPA additional information regarding 
it.  If DHCD does not object to it or request additional information with respect to it, it shall have 
been deemed accepted by the DHCD.  If DHCD shall request additional information, then the 
Developer shall provide DHCD with such additional information as promptly as possible and 
DHCD shall have an additional thirty (30) days thereafter to review such information and either 
accept or raise objections to such Accountant’s Annual Determination.  If no such objections are 
made within such thirty day (30) period, the Accountant’s Annual Determination shall be deemed 
accepted by DHCD.  Prior to acceptance of the Accountant’s Annual Determination, DHCD shall 
deliver a copy of the Accountant’s Annual Determination to the Municipality with DHCD’s 
determination of the Developer’s compliance with the Comprehensive Permit Rules.  The 
Municipality shall have the option of evaluating the report for accuracy (e.g., absence of material 
errors), applying the same standards as set forth herein, for a period of 30 days after receipt.  Such 
thirty (30) day period may be extended upon the written request of the Municipality to DHCD, 
which request shall not be unreasonably withheld.  DHCD will reasonably review any inaccuracies 
identified by the Municipality during this period and shall thereafter either accept or raise 
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objections to the Accountant’s Annual Determination as provided above.  

To the extent that DHCD shall raise any objections to such Accountant’s Annual 
Determination as provided above, then the Developer and DHCD shall consult in good faith and 
seek to resolve such objections within an additional thirty (30) day period.  If any objections are 
not resolved during such period, then DHCD may enforce the provisions under this Section by the 
exercise of any remedies it may have under this Agreement.  

(h) If upon the approval of an Accountant’s Annual Determination as provided 
above, such Accountant’s Annual Determination shall show that the Distribution Payments for 
such fiscal year shall be in excess of the Maximum Annual Distributable Amounts for such fiscal 
year, then upon thirty (30) days written notice from DHCD, the Developer shall cause such excess 
to be deposited in the Excess Revenue Account from sources other than Development Revenues 
to the extent not otherwise required by Lender to remain with the Development as provided in 
subsection (e) above. 

If such Accountant’s Annual Determination as approved shall show that there are Annual 
Excess Revenues for such fiscal year which have not been distributed, such amounts shall be 
applied as provided in subsection (e) above within thirty (30) days after the approval of the 
Accountant’s Annual Determination as set forth in subsection (g) above. 

(i) Notwithstanding anything to the contrary contained in this Agreement, a 
distribution resulting from the proceeds of a sale or refinancing of the Development shall not be 
regulated by this Agreement.  A sale or refinancing shall not result in a new evaluation of 
Developer’s Equity. 

(j) Payment of fees and profits from capital sources for the initial development 
of the Development to the Developer and/or the Developer’s related party consultants, partners 
and legal or beneficial owners of the Development shall (unless otherwise limited by DHCD) be 
limited to no more than that amount resulting from the calculation in Attachment B, Step 3 
(“Calculation of Maximum Allowable 40B Developer Fee and Overhead”) of the Cost 
Certification Guidance (the “Maximum Allowable Developer Fee”).  The Maximum Allowable 
Developer Fee shall not include fees or profits paid to any other party, whether or not related to 
the Developer, to the extent the same are arm’s length and commercially reasonable in light of the 
size and complexity of the Development.  The Developer shall comply with the requirements of 
Section 21 below regarding Cost Certification in accordance with the requirements of 760 CMR 
56.04(8) (e), in the event that DHCD determines, following examination of the Cost Certification 
submitted by the Developer pursuant to Section 21 below, that amounts were paid or distributed 
by the Developer in excess of the above limitations (the “Excess Distributions”), the Developer 
shall pay over in full such Excess Distributions to the Municipality within fifteen (15) business 
days of notice and demand given by DHCD as provided herein.  

(k) The Municipality agrees that upon the receipt by the Municipality of any 
cash available for distribution pursuant to subsection (e) above or upon the receipt of any Excess 
Distributions pursuant to subsection (j) above, the Municipality shall deposit any and all such 
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monies into an affordable housing fund, if one exists in the Municipality, or into an affordable 
housing trust fund, if one exists in the Municipality, or otherwise into a fund established pursuant 
to G.L. c. 44, §53A (collectively, an “Affordable Housing Fund”) to be used by the Municipality 
for the purpose of creating or subsidizing the construction, purchase, rehabilitation, or preservation 
of housing in the Municipality for persons and families of low and moderate income housing.  The 
expenditure of funds from the Affordable Housing Fund shall be reported on an annual basis to 
DHCD. 

 

MANAGEMENT OF THE DEVELOPMENT 

 8. Developer shall maintain the Development in good physical condition in 
accordance with DHCD’s requirements and standards and the requirements and standards of the 
Lender ordinary wear and tear and casualty excepted.  Developer shall provide for the management 
of the Development in a manner that is consistent with accepted practices and industry standards 
for the management of multi-family market rate rental housing.  Notwithstanding the foregoing, 
DHCD shall have no obligation hereunder, expressed or implied, to monitor or enforce any such 
standards or requirements and, further, DHCD has not reviewed nor approved the Plans and 
Specifications for compliance with federal, state or local codes or other laws. 

 

CHANGE IN COMPOSITION OF DEVELOPER ENTITY; 
RESTRICTIONS ON TRANSFERS 

 9. (a) Except for rental of Units to Low or Moderate Income Persons or Families 
as permitted by the terms of this Agreement, the Developer will not sell, transfer, lease or exchange 
(collectively, a “Sale”) the Development or any portion thereof or any interest therein without the 
prior written consent of DHCD , which consent shall be granted by DHCD provided that: (1) the 
Developer secures from the transferee a written agreement, which in the case of any transfer other 
than a transfer of Beneficial Interests, shall be recorded in the Registry of Deeds with the deed 
and/or other recorded documents effecting the sale, stating that the transferee will assume in full 
the Developer’s obligations and duties under this Agreement, (2) the proposed transferee (or any 
entity controlled by or controlling or under common control with the proposed transferee) has no 
documented history of failures to abide by agreements with funding or regulatory agencies of the 
Commonwealth or the federal government and is not currently in violation of any agreements with 
such agencies beyond the time permitted to cure the violation, and (3) the Development is in 
compliance with this Agreement at the time of the proposed Sale.  

(b)  The Developer shall provide DHCD and the Municipality with thirty (30) days’ 
prior written notice of the following: 

(i) any change, substitution or withdrawal of any general partner, 
manager, or agent of Developer; or 

(ii) the conveyance, assignment, transfer, or relinquishment of a 
majority of the Beneficial Interests (herein defined) in Developer (except for such 

7.a

Packet Pg. 97

A
tt

ac
h

m
en

t7
.a

: 
A

V
B

 -
 S

u
d

b
u

ry
 -

 L
IP

 R
eg

u
la

to
ry

 A
g

re
em

en
t 

 (
23

17
 :

 A
va

lo
n

 L
IP

)



-15- 

8849031.11 

a conveyance, assignment, transfer or relinquishment among holders of Beneficial 
Interests as of the date of this Agreement); or 

(iii) the sale, mortgage, conveyance, transfer, ground lease, or exchange 
of Developer’s interest in the Development or any party of the Development. 

For purposes hereof, the term “Beneficial Interest” shall mean: (i) with respect to a 
partnership, any limited partnership interests or other rights to receive income, losses, or a return 
on equity contributions made to such partnership; (ii) with respect to a limited liability company, 
any interests as a member of such company or other rights to receive income, losses, or a return 
on equity contributions made to such company; or (iii) with respect to a company or corporation, 
any interests as an officer, board member or stockholder of such company or corporation to receive 
income, losses, or a return on equity contributions made to such company or corporation.  

Notwithstanding the above, DHCD’s  consent under this Section 9 shall not be required 
with respect to the grant by the Developer of any mortgage or other security interest in or with 
respect to the Development to a state or national bank, state or federal savings and loan association, 
cooperative bank, mortgage company, trust company, insurance company or other institutional 
lender or any exercise by any such mortgagee of any of its rights and remedies (including without 
limitation, by foreclosure or by taking title to the Development by deed in lieu of foreclosure), 
subject, however to the provisions of Section 25 hereof.  

Developer hereby agrees that it shall provide copies of any and all written notices received 
by Developer from a mortgagee exercising or threatening to exercise its foreclosure rights under 
the mortgage. 

10. Omitted.

BOOKS AND RECORDS 

11. All records, accounts, books, tenant lists, applications, waiting lists, documents,
and contracts relating to the Developer’s compliance with the requirements of this Agreement shall 
at all times be kept separate and identifiable from any other business of Developer which is 
unrelated to the Development, and shall be maintained, as required by applicable regulations 
and/or guidelines issued by DHCD from time to time, in a reasonable condition for proper audit 
and subject to examination during business hours by representatives of DHCD or the Municipality. 
Failure to keep such books and accounts and/or make them available to the DHCD or the 
Municipality will be an Event of Default hereunder if such failure is not cured to the satisfaction 
of the DHCD within thirty (30) days after the giving of notice to the Developer.  The Developer 
agrees to comply and to cause the Development to comply with all requirements of the Regulations 
and Guidelines (except that in the extent of a conflict between the express terms of this Agreement 
and any modifications to the Regulations and Guidelines after the date hereof, the terms of this 
Agreement shall control), and all other applicable laws, rules, regulations, and executive orders. 
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12. Within ninety (90) days following the end of each fiscal year of the Development, 
Developer shall furnish DHCD with a complete annual financial report for the Development based 
upon an examination of the books and records of Developer containing a detailed, itemized 
statement of all income and expenditures, prepared and certified by a certified public accountant 
in accordance with the reasonable requirements of DHCD which include: (i) financial statements 
submitted in a format acceptable to DHCD; (ii) the financial report on an accrual basis and in 
conformity with generally accepted accounting principles applied on a consistent basis; and (iii) 
amounts available for distribution under Section 7 above.  A duly authorized agent of Developer 
must approve such submission in writing.  The provisions of this paragraph may be waived or 
modified by DHCD. 

 

FINANCIAL STATEMENTS AND OCCUPANCY REPORTS 

13. At the request of DHCD or the Municipality, Developer shall furnish financial 
statements and occupancy reports and shall give specific answers to questions upon which 
information is reasonably desired from time to time relative to the ownership and operation of the 
Development as it pertains to the Developer’s compliance with the requirements of this 
Agreement. 

 

NO CHANGE OF DEVELOPMENT'S USE 

14. Except to the extent permitted in connection with a change to the Comprehensive 
Permit approved in accordance with the Regulations or as set forth in Section 28 below, Developer 
shall not, without prior written approval of DHCD and the Municipality and an amendment to the 
Agreement, change the type or number of Affordable Units.  Developer shall not permit the use of 
the dwelling accommodations of the Development for any purpose except residences and any other 
use permitted by the Comprehensive Permit; provided however, that the foregoing shall not be 
deemed to prohibit the conversion of the use of the property on which the Development is built for 
other uses permitted by the applicable zoning then in effect.  Notwithstanding any other provision 
of this Agreement, in no event shall the Developer change the use of the Development to a use 
other than a multi-family residential use or change the number or type of Affordable Units on or 
before the date that is thirty (30) years from the date of the execution of this Agreement (except as 
provided in Section 29 hereof).     

 

NO DISCRIMINATION 

15. (a) There shall be no discrimination upon the basis of race, color, creed, 
religious creed, national origin, sex, sexual orientation, age, ancestry, handicap, or marital status 
or any other basis prohibited by law in the lease, use, or occupancy of the Development (provided 
that if the Development qualifies as elderly housing under applicable state and federal law, 
occupancy may be restricted to the elderly in accordance with said laws) or in connection with the 
employment or application for employment of persons for the operation and management of the 
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Development.  

(b) There shall be full compliance with the provisions of all state or local laws 
prohibiting discrimination in housing on the basis of race, creed, color, religion, disability, sex, 
sexual orientation, national origin, age, familial status, or any other basis prohibited by law and 
providing for nondiscrimination and equal opportunity in housing, including without limitation in 
the implementation of any local preference established under the Comprehensive Permit.  Failure 
or refusal to comply with any such provisions shall be a proper basis for the Municipality or DHCD 
to take any corrective action it may deem necessary. 

DEFAULTS; REMEDIES 

16. (a) If any default, violation, or breach of any provision of this Agreement by
the Developer is not cured to the satisfaction of the DHCD within thirty (30) days after the giving 
of notice to the Developer as provided herein, then at DHCD's option, and without further notice, 
the DHCD may either terminate this Agreement, or DHCD may apply to any state or federal court 
for specific performance of this Agreement, or DHCD may exercise any other remedy at law or in 
equity or take any other action as may be necessary or desirable to correct noncompliance with 
this Agreement.  If any default, violation, or breach of any provision of this Agreement by the 
Municipality is not cured to the satisfaction or DHCD within thirty (30) days after the giving of 
notice to the Municipality as provided herein, then DHCD may either terminate this Agreement or 
may apply to any state or federal court for specific performance of this Agreement, or may exercise 
any other remedy at law or in equity or take any other action as may be necessary to correct 
noncompliance with this Agreement.  The thirty (30) day cure periods set forth in this paragraph 
shall be extended for such period of time as may be necessary to cure such a default so long as the 
Developer or the Municipality, as the case may be, is diligently prosecuting such a cure. 

(b) If DHCD elects to terminate this Agreement as the result of an uncured 
breach, violation, or default hereof, then whether the Affordable Units continue to be included in 
the Subsidized Housing Inventory maintained by DHCD for purposes of the Act shall from the 
date of such termination be determined solely by DHCD according to the rules and regulations 
then in effect. 

(c)  In the event DHCD brings an action to enforce this Restriction and prevails 
in any such action, DHCD shall be entitled to recover from the Developer all of DHCD’s 
reasonable costs of an action for such enforcement of this Restriction, including reasonable 
attorneys’ fees.  

(d) The Developer hereby grants to DHCD or its designee the right to enter 
upon the Development for the purpose of enforcing the terms of this Agreement or to prevent, 
remedy or abate any violation of this Agreement. 

MONITORING AGENT; FEES; SUCCESSOR SUBSIDIZING AGENCY 
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17. DHCD intends to monitor the Developer’s compliance with the requirements of 
this Agreement.  The Developer hereby agrees to pay DHCD fees for its services hereunder, as set 
forth on Appendix B hereto, initially in the amounts and on the dates therein provided, and hereby 
grants to DHCD a security interest in Development Revenues as security for the payment of such 
fees subject to the lien of the Mortgage and this Agreement shall constitute a security interest with 
respect thereto.   

18. DHCD shall have the right to engage a third party (the “Monitoring Agent”) to 
monitor compliance with all or a portion of the ongoing requirements of this Agreement.  In 
carrying out its obligations as a Monitoring Agent, the third party shall apply and adhere to the 
standards and policies of DHCD related to the administrative responsibilities of Subsidizing 
Agencies.  DHCD shall notify the Developer and the Municipality in the event DHCD engages a 
Monitoring Agent, and in such event (i) as partial compensation for providing these services, the 
Developer hereby agrees to pay to the Monitoring Agent an annual monitoring fee in an amount 
reasonably determined by DHCD, payable within thirty (30) days of the end of each fiscal year of 
the Developer during the Limited Dividend Term as defined in Section 24(b) below, but not in 
excess of the amounts as shown on Appendix B hereto and any fees payable under Section 17 
hereof shall be net of such fees payable to a Monitoring Agent; and (ii) the Developer hereby 
agrees that the Monitoring Agent shall have the same rights, and be owed the same duties, as 
DHCD under this Agreement, and shall act on behalf of DHCD hereunder, to the extent that DHCD 
delegates its rights and duties by written agreement with the Monitoring Agent. 

19. The Municipality shall have the right to engage a third party (the “Affordability 
Monitoring Agent”), pursuant to the terms of a separate monitoring agreement between the 
Municipality and the Developer in accordance with the terms of the Comprehensive Permit, to 
monitor compliance with all or a portion of the ongoing affordability requirements of this 
Agreement which Municipality is responsible for overseeing hereunder, but for no other purpose.  
In carrying out its obligations as an Affordability Monitoring Agent, the third party shall apply 
and adhere to the standards and policies of DHCD related to the administrative responsibilities of 
Subsidizing Agencies.  The Municipality shall notify the Developer and DHCD in the event the 
Municipality engages an Affordability Monitoring Agent, and in such event the Developer hereby 
agrees that the Affordability Monitoring Agent shall have the same rights, and be owed the same 
duties, as the Municipality under this Agreement, and shall act on behalf of the Municipality 
hereunder, to the extent that the Municipality delegates its rights and duties by written agreement 
with the Affordability Monitoring Agent. 

 

CONSTRUCTION AND FINAL COST CERTIFICATION 

20. The Developer shall provide to the Municipality evidence that the final plans and 
specifications for the Development comply with the requirements of the Comprehensive Permit 
and that the Development was built substantially in accordance with such plans and specifications.   

21. Upon Substantial Completion, the Developer shall provide the Municipality with a 
certificate of the architect for the Development in the form of a “Certificate of Substantial 
Completion” (AIA Form G704) or such other form of completion certificate acceptable to the 

7.a

Packet Pg. 101

A
tt

ac
h

m
en

t7
.a

: 
A

V
B

 -
 S

u
d

b
u

ry
 -

 L
IP

 R
eg

u
la

to
ry

 A
g

re
em

en
t 

 (
23

17
 :

 A
va

lo
n

 L
IP

)



-19- 

8849031.11 

Municipality. 

In addition, within ninety (90) days after Substantial Completion, the Developer shall 
provide DHCD with its Cost Certification for the Development. 

As used herein, the term “Substantial Completion” shall mean the time when the 
construction of the Development is sufficiently complete so that all of the units may be occupied 
and amenities may be used for their intended purpose, except for designated punch list items and 
seasonal work which does not interfere with the residential use of the Development. 

For the purposes hereof the term “Cost Certification” shall mean the determination by the 
DHCD of the aggregate amount of all Development Costs as a result of its review and approval 
of: (i) an itemized statement of Total Development Costs together with a statement of gross income 
from the Development received by the Developer to date in the format provided in the Cost 
Certification Guidance (the “Cost Examination”).  The Cost Certification must be examined in 
accordance with the attestation standards of the American Institute of Certified Public Accountants 
(AICPA) by an independent certified public accountant (CPA) and (ii) an owner’s and/or general 
contractor’s certificate, as provided in the Cost Certification Guidance, executed by the Developer 
and/or general contractor under penalties of perjury, which identifies the amount of the 
Construction Contract, the amount of any approved Change Orders, including a listing of such 
Change Orders, and any amounts due to subcontractors and/or suppliers.  “Allowable 
Development Costs” shall mean any hard costs or soft costs paid or incurred with respect to 
Development as determined by and in accordance with the Guidelines. 

Prior to acceptance of the Cost Certification, DHCD shall deliver a copy of the Cost 
Certification to the Municipality with DHCD’s determination of the Developer’s compliance with 
the Comprehensive Permit Rules.  The Municipality shall have the option of evaluating the report 
for accuracy (e.g., absence of material errors), applying the same standards as set forth herein, for 
a period of 30 days after receipt.  Such thirty (30) day period may be extended upon the written 
request of the Municipality to DHCD, which request shall not be unreasonably withheld.  DHCD 
will reasonably review any inaccuracies identified by the Municipality during this period and shall 
thereafter either accept or raise objections to the Cost Certification as provided in Section (g) 
above.   

22. In order to ensure that the Developer shall complete the Cost Certification as
required by Section 21 hereof, the Developer has provided DHCD herewith adequate financial 
surety (the “Surety”) provided through a letter of credit, bond or cash payment in the amounts and 
in accordance with the Comprehensive Permit Rules and in a form approved by DHCD.  If DHCD 
shall determine that the Developer has failed in its obligation to provide Cost Certification as 
described above, DHCD may draw on such Surety in order to pay the costs of completing Cost 
Certification. 

23. Omitted.

TERM 
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24. (a) This Agreement shall bind, and the benefits shall inure to, respectively,
Developer and its successors and assigns, and DHCD and its successors and assigns and the 
Municipality and its successors and assigns, in perpetuity, except as provided in Section 24(b) 
below, (the “Term”).  Upon expiration of the Term, this Agreement and the rights and obligations 
of the parties hereunder shall automatically terminate without the need of any party executing any 
additional document.   For the purposes hereof, the term “perpetuity” shall mean for so long as the 
Development does not comply with applicable zoning or other local requirements without the 
benefit of the Comprehensive Permit.  Notwithstanding any other provision of this Agreement, in 
no event shall the Term expire prior to the date that is thirty (30) years from the date of the 
execution of this Agreement.   

(b) Notwithstanding subsection (a) above, the provisions of Section 7(a)–(i) 
herein (“Limited Dividends”) shall bind, and the benefits shall inure to, respectively, Developer 
and its successors and assigns, and DHCD and its successors and assigns, and the Municipality 
and its successors and assigns until the date which is fifteen (15) years from the date of this 
Agreement (the “Limited Dividend Term”). 

LENDER FORECLOSURE 

25. The rights and restrictions contained in this Agreement shall not lapse if the
Development is acquired through foreclosure or deed in lieu of foreclosure or similar action, and 
the provisions hereof shall continue to run with and bind the Development. 

INDEMNIFICATION/LIMITATION ON LIABILITY 

26. The Developer, for itself and its successors and assigns, agrees to indemnify and
hold harmless DHCD and the Municipality against all damages, costs and liabilities, including 
reasonable attorney’s fees, asserted against DHCD or the Municipality by reason of its relationship 
to the Development under this Agreement to the extent the same is attributable to the acts or 
omissions of the Developer and does not involve the negligent acts or omissions of DHCD or the 
Municipality. 

27. DHCD and the Municipality shall not be held liable for any action taken or omitted
under this Agreement so long as they shall have acted in good faith and without gross negligence. 
Further, no officer, partner, manager, member, agent or employee of DHCD or the Municipality 
shall have any personal liability hereunder. 

28. Notwithstanding anything in this Agreement to the contrary, upon the occurrence
of any breach or default by the Developer hereunder, DHCD will look solely to the Developer’s 
interest in the Development for the satisfaction of any judgment against the Developer or for the 
performance of any obligation of the Developer hereunder.  Further, no officer, partner, manager, 
member, agent or employee of the Developer shall have any personal liability hereunder. 
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CASUALTY 

29. Subject to the rights of the Lender, Developer agrees that if the Development, or
any part thereof, shall be damaged or destroyed or shall be condemned or acquired for public use, 
the Developer shall have the right, but not the obligation, to repair and restore the Development to 
substantially the same condition as existed prior to the event causing such damage or destruction, 
or to relieve the condemnation, and thereafter to operate the Development in accordance with the 
terms of this Agreement.  Notwithstanding the foregoing, in the event of a casualty in which some 
but not all of the buildings in the Development are destroyed, if such destroyed buildings are not 
restored by Developer, Developer shall be required to maintain the same percentage of Affordable 
Units of the total number of units in the Development.   

DEVELOPER’S REPRESENTATIONS AND WARRANTIES 

30. The Developer hereby represents and warrants as follows:

(a) The Developer (i) is a Maryland corporation, qualified to transact business
under the laws of the Commonwealth of Massachusetts, (ii) has the power and authority to own its 
properties and assets and to carry on its business as now being conducted, and (iii) has the full 
legal right, power and authority to execute and deliver this Agreement. 

(b) The execution and performance of this Agreement by the Developer (i) will 
not violate or, as applicable, has not violated any provision of law, rule or regulation, or any order 
of any court or other agency or governmental body, and (ii) will not violate or, as applicable, has 
not violated any provision of any indenture, agreement, mortgage, mortgage note, or other 
instrument to which the Developer is a party or by which it or the Development is bound, and (iii) 
will not result in the creation or imposition of any prohibited encumbrance of any nature. 

(c) The Developer will, at the time of execution and delivery of this Agreement, 
have good and marketable title to the premises constituting the Development free and clear of any 
lien or encumbrance (subject to encumbrances created pursuant to this Agreement, and any other 
documents executed in connection with the Construction Loan, or other encumbrances permitted 
by DHCD). 

(d) There is no action, suit or proceeding at law or in equity or by or before any 
governmental instrumentality or other agency now pending, or, to the knowledge of the Developer, 
threatened against or affecting it, or any of its properties or rights, which, if adversely determined, 
would materially impair its right to carry on business substantially as now conducted (and as now 
contemplated by this Agreement) or would materially adversely affect its financial condition. 

MISCELLANEOUS CONTRACT PROVISIONS 

31. This Agreement may not be modified or amended except with the written consent
of DHCD or its successors and assigns, the Municipality or its successor and assigns, and 
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Developer or its successors and assigns. 

32. Developer warrants that it has not, and will not, execute any other agreement with 
provisions contradictory to, or in opposition to, the provisions hereof, and that, in any event, the 
requirements of this Agreement are paramount and controlling as to the rights and obligations set 
forth and supersede any other requirements in conflict therewith. Without limiting the foregoing, 
any local preference criteria to be used in the selection of tenants for the Affordable Units shall 
conform to the requirements of the Guidelines. 

 

33. The invalidity of any clause, part or provision of this Agreement shall not affect the 
validity of the remaining portions thereof. 

34. Any titles or captions contained in this Agreement are for reference only and shall 
not be deemed a part of this Agreement or play any role in the construction or interpretation hereof. 

 35. Words of the masculine gender shall be deemed and construed to include 
correlative words of the feminine and neuter genders.  Unless the context shall otherwise indicate, 
words importing the singular number shall include the plural number and vice versa, and words 
importing persons shall include corporations and associations, including public bodies, as well as 
natural persons. 

36. The terms and conditions of this Agreement have been freely accepted by the 
parties.  The provisions and restrictions contained herein exist to further the mutual purposes and 
goals of DHCD, the Municipality and the Developer set forth herein to create and preserve access 
to land and to decent and affordable rental housing opportunities for eligible families who are often 
denied such opportunities for lack of financial resources. 

 

NOTICES 

37. Any notice or other communication in connection with this Agreement shall be in 
writing and (i) deposited in the United States mail, postage prepaid, by registered or certified mail, 
or (ii) hand delivered by any commercially recognized courier service or overnight delivery 
service, such as Federal Express, or (iii) sent by facsimile transmission if a fax number is 
designated below, addressed as follows: 

If to the Developer:  
 
c/o  AvalonBay Communities, Inc.  
600 Atlantic Avenue, 20th Floor 
Boston, MA 02210 
Attention:  Vice President – Development 
Fax:  617-426-1610 
 
with copies by regular mail or such hand delivery 
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[or facsimile transmission] to: 

Sudbury Avalon, Inc. 
c/o AvalonBay Communities, Inc. 
Ballston Tower 
671 N. Glebe Road Suite 800 
Arlington, VA 22203  
Attention:  Senior Vice President and General Counsel 
Fax: 703-329-9130 

And to: 
Goulston & Storrs PC 
400 Atlantic Avenue 
Boston, MA  02110 
Attention: Steven Schwartz, Esq. 
Fax:  617-574-7636 

If to DHCD: 

Department of Housing and Community Development 
100 Cambridge St., Suite 300 
Boston, MA  02114 
Attention: Director of Local Initiative Program 
Fax:  617-573-1330 

If to the Municipality: 

Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Fax:  (978) 443 - 0756 

Any such addressee may change its address for such notices to any other address in the United 
States as such addressee shall have specified by written notice given as set forth above. 

A notice shall be deemed to have been given, delivered and received upon the earliest of: (i) if sent 
by certified or registered mail, on the date of actual receipt (or tender of delivery and refusal 
thereof) as evidenced by the return receipt; or (ii) if hand delivered by such courier or overnight 
delivery service, when so delivered or tendered for delivery during customary business hours on a 
business day at the specified address; or (iii) if facsimile transmission is a permitted means of 
giving notice, upon receipt as evidenced by confirmation.  Notice shall not be deemed to be 
defective with respect to the recipient thereof for failure of receipt by any other party. 

RECORDING 
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38. Upon execution, the Developer shall immediately cause this Agreement and any 
amendments hereto to be recorded or filed with the Registry, and the Developer shall pay all fees 
and charges incurred in connection therewith.  Upon recording or filing, as applicable, the 
Developer shall immediately transmit to DHCD and the Municipality evidence of such recording 
or filing including the date and instrument, book and page or registration number of the Agreement. 

 

GOVERNING LAW 

39. This Agreement shall be governed by the laws of the Commonwealth of 
Massachusetts.  Any amendments to this Agreement must be in writing and executed by all of the 
parties hereto.  The invalidity of any clause, part, or provision of this Agreement shall not affect 
the validity of the remaining portions hereof. 

 

DELEGATION BY DHCD 

 40. DHCD may delegate its compliance and enforcement obligations under this 
Agreement to a third party, if the third party meets standards established by DHCD, by providing 
written notice of such delegation to the Developer and the Municipality.  In carrying out the 
compliance and enforcement obligations of DHCD under this Agreement, such third party shall 
apply and adhere to the pertinent standards of DHCD.   

 

[Remainder of page intentionally left blank.] 
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IN WITNESS WHEREOF, the parties have caused these presents to be signed and sealed 
by their respective, duly authorized representatives, as of the day and year first written above. 

DEVELOPER: 

SUDBURY AVALON, INC. 

By: _____________________________ 
Name:________________________ 
Its: __________________________ 
Hereunto duly authorized 

DHCD: 

DEPARTMENT OF HOUSING AND 
COMMUNITY DEVELOPMENT, AS 
SUBSIDIZING AGENCY AS AFORESAID 

By: _____________________________ 
Name:________________________ 
Its: __________________________ 
Hereunto duly authorized 

MUNICIPALITY: 

TOWN OF SUDBURY 

By: _____________________________ 
Name:________________________ 
Its: __________________________ 
Hereunto duly authorized 

Attachments: 

Exhibit A – Legal Description 
Appendix A – Rent Schedule  
Appendix B – Fees Payable to DHCD 
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COMMONWEALTH OF MASSACHUSETTS 
 
COUNTY OF                      , ss.  
 
 On this _______ day of _________________, 2017, before me, the undersigned notary 
public, personally appeared _____________________________________, proved to me through 
satisfactory evidence of identification, which were _______________________________, to be 
the person whose name is signed on the preceding document, as _______________________ of  
Sudbury Avalon, Inc., a Maryland corporation, and acknowledged to me that he/she signed it 
voluntarily for its stated purpose. 
 
 
       ___________________________________  
       Notary Public 
       Print Name: 
       My Commission Expires: 
 
 
  
 
 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 
SUFFOLK COUNTY, ss. 
 
 On this _______ day of _________________, 2017, before me, the undersigned notary 
public, personally appeared _____________________________________, proved to me through 
satisfactory evidence of identification, which were ______________________________, to be the 
person whose name is signed on the preceding document, as _______________________ for the 
Commonwealth of Massachusetts acting by and through the Department of Housing and 
Community Development, and acknowledged to me that he/she signed it voluntarily for its stated 
purpose. 
 
 
       ___________________________________  
       Notary Public 
       Print Name: 
       My Commission Expires: 
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COMMONWEALTH OF MASSACHUSETTS 

COUNTY OF      , ss. 

On this _______ day of __________________, 2017, before me, the undersigned 
notary public, personally appeared ______________________________, proved to me through 
satisfactory evidence of identification, which were _______________________________, to be 
the person whose name is signed on the preceding document, as the ___________for the Town of 
Sudbury, and acknowledged to me that he/she signed it voluntarily for its stated purpose on behalf 
of the Town of Sudbury. 

___________________________________ 
Notary Public 
Print Name: 
My Commission Expires: 
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EXHIBIT A 
 

LEGAL DESCRIPTION 
 

That certain parcel of land with the improvements thereon located in the Town of Sudbury, 
Middlesex County, Massachusetts, being shown as “Lot 3, Area = 1,078,022 sq. ft. (24.748 
Acres)” on a plan entitled “Subdivision Plan of Land in Sudbury, Massachusetts,” prepared by 
VHB Inc., dated May 6, 2016, and recorded with the Middlesex South District Registry of Deeds 
as Plan No. 1005 of 2016.
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APPENDIX A 
RENT SCHEDULE (INITIAL) 

Re: Avalon Sudbury 
Sudbury, MA  
Sudbury Avalon, Inc. 

Initial Maximum Rents and Utility Allowances for Low and Moderate Income Units 

Rents Utility Allowances 
Studio Units $1216 $61 
One-bedroom Units $1419 $78 
Two-bedroom Units $1622 $103 
Three-bedroom Units $1825 $128 
Four-bedroom Units N/A $N/A 
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APPENDIX B 
 

FEES PAYABLE TO DHCD 
 
During the term of this Agreement, the Development shall pay to DHCD a monitoring fee of 
$30.00 per month for each Affordable Unit with a maximum annual fee of $4,000.  The 
Developer shall make each payment to DHCD within ten (10) days of the end of every month 
until such time as it shall have paid DHCD the maximum annual fee.   
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REGULATORY AND USE AGREEMENT
[Comprehensive Permit Rental]

LOCAL INITIATIVE PROGRAM

This Regulatory and Use Agreement (this “Agreement”) is made this ____ day of
____________, 2017 by and among the Commonwealth of Massachusetts, acting by and through
the Department of Housing and Community Development (“DHCD”) pursuant to G.L. c.23B §1
as amended by Chapter 19 of the Acts of 2007, the Town of Sudbury (the “Municipality”), and
Sudbury Avalon, Inc., a Maryland corporation, having a mailing address at 51 Sleeper Street,
Suite 750,600 Atlantic Avenue, 20th Floor, Boston, Massachusetts  02210, and its successors and
assigns (“Developer”).

RECITALS

WHEREAS, the Developer is proposing a housing development known as[ Avalon
Sudbury] at an approximately 23.724.7 acre site within a larger subdivision located at 526 & 528
Boston Post Road in the Municipality, as more particularly described in Exhibit A attached
hereto and made a part hereof (the "Development"); and

WHEREAS, DHCD has promulgated Regulations at 760 CMR 56.00 (as may be
amended from time to time, the “Regulations”) relating to the issuance of comprehensive permits
under Chapter 40B, Sections 20-23, of the Massachusetts General Laws (as may be amended
from time to time, the “Act”) and pursuant thereto has issued its Comprehensive Permit
Guidelines (the “Guidelines” and, collectively with the Regulations and the Act, the
“Comprehensive Permit Rules”); and

WHEREAS, pursuant to the Act and the final report of the Special Legislative
Commission Relative to Low and Moderate Income Housing Provisions issued in April 1989,
regulations have been promulgated at the Regulations which establish the Local Initiative
Program (“LIP”); and

WHEREAS, DHCD acts as Subsidizing Agency for the Development pursuant to the
Comprehensive Permit Rules; and

WHEREAS, a comprehensive permit pursuant to the Act was issued by virtue of a Decision
dated July 18, 2016 issued by The Town of Sudbury Zoning Board of Appeals (“ZBA”), which
was recorded in the Middlesex South Registry of Deeds (the “Registry”) in Book 67882, Page
210 (“the Comprehensive Permit”); and

WHEREAS, pursuant to the Comprehensive Permit and the requirements of the
Comprehensive Permit Rules, the Development is to consist of a total of 250 rental units, of
which twenty five percent (25%) (i.e. 63 units) (the “Affordable Units”) will be rented to Low or
Moderate Income Persons and Families (as defined herein) at rentals specified in this Agreement
and will be subject to this Agreement; and
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WHEREAS, DHCD has adopted the Preparation of Cost Certification for 40B Rental
Developments:  Inter-Agency 40B Rental Cost Certification Guidance for Owners, Certified
Public Accountants and Municipalities (the “Cost Certification Guidance”), which shall govern
the cost certification and limited dividend requirements for the Development pursuant to the
Comprehensive Permit Rules; and

WHEREAS, the parties intend that this Agreement shall serve as a “Use Restriction” as
defined in and required by Section 56.05(13) of the Regulations; and

WHEREAS, the parties recognize that Affirmative Fair Marketing (as defined herein) is
an important precondition for rental of Affordable Units and that local preference cannot be
granted in a manner which results in a violation of applicable fair housing laws, regulations and
subsidy programs; and

WHEREAS, the parties recognize that the Municipality has an interest in preserving
affordability of the Affordable Units and may offer valuable services in administration,
monitoring and enforcement.

NOW, THEREFORE, in consideration of the agreements hereinafter set forth, and other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
DHCD, the Municipality and the Developer hereby agree as follows:

DEFINITIONS

1. In addition to terms defined elsewhere in this Agreement, the following terms as
used in this Agreement shall have the meanings set forth below:

Accountant’s Annual Determination shall have the meaning given such term in Section
7(f) hereof.

Accumulated Distribution Amounts shall have the meaning given such term in Section
7(c) hereof.

Accumulated and Unpaid Distribution Amounts shall have the meaning given such term
in Section 7(c) hereof.

Act shall have the meaning given such term in the Recitals hereof.

Affirmative Fair Housing Marketing Plan shall mean the Affirmative Fair Housing
Marketing Plan prepared by the Developer in accordance with the Guidelines and approved by
DHCD, as further set forth in Section 3.

Affordable Units shall have the meaning set forth in the Recitals above.

Allowable Development Costs shall have the meaning given such term in Section 21
hereof.
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Annual Excess Revenues shall have the meaning given such term in Section 7(e) hereof.

Annual Income shall be determined in the manner set forth in 24 C.F.R. 5609 (or any
successor regulations).

Area shall mean the Boston, Cambridge, Quincy MA-NH Metropolitan Statistical Area
(MSA)/County/HMFA as designated by the Department of Housing and Urban Development
(“HUD”).

Area Median Income (“AMI”) shall mean the median gross income for the Area, as
determined from time to time by HUD.  For purposes of determining whether Adjusted Family
Income qualifies a tenant for treatment as a Low or Moderate Income Tenant, the Area Median
Income shall be adjusted for family size.

Comprehensive Permit shall have the meaning given such term in the Recitals hereof.

Comprehensive Permit Rules shall have the meaning given such term in the Recitals
hereof.

Construction Lender shall mean the lender(s) making the Construction Loan, and its
successors and assigns.

Construction Loan shall mean the loan to the Developer for the construction of the
Development, if any.

Construction Mortgage shall mean the mortgage from the Developer securing the
Construction Loan, if any.

Cost Certification shall have the meaning given such term in Section 21 hereof.

Current Distribution Amounts shall have the meaning given such term in Section 7(c)
hereof.

Developer’s Equity shall be calculated according to the formulas outlined in Attachment
C of the Cost Certification Guidance, using the Cost Method until the Cost Certification process
is complete, and either the Cost Method or the Value Method, whichever results in the greater
amount, thereafter.  Developer’s Equity shall be retroactively applied to the period from the start
date (commencement of construction of the Development as evidenced by issuance of the first
building permit) until Substantial Completion (the “Construction Period”).  For the Construction
Period, Developer’s Equity shall mean the average of costs expended by the Developer on the
Development during the period in question, based on a review of Developer’s financial reports
by an independent accounting firm.  By way of example only, if on the first day of construction
the Developer’s costs are $10,000,000 (all attributable to land acquisition costs), and one year
later the Developer’s costs are $20,000,000 (half attributable to land acquisition costs, half
attributable to construction costs), then the Developer’s Equity for that year of construction
would be the average of those two amounts of $15,000,000.  The Developer’s Equity for the
construction period shall be appropriately prorated for any partial year during such period.
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Developer Parties shall have the meaning given such term in Section 7(b) hereof.

Development shall have the meaning given such term in the Recitals hereof.

Development Revenues shall have the meaning given such term in Section 7(b) hereof.

Distribution Payments shall have the meaning given such term in Section 7(b) hereof.

Event of Default shall mean a default in the observance of any covenant under this
Agreement existing after the expiration of any applicable notice and cure periods.

Excess Revenues Account shall mean the account established under Section 7(e) hereof.

Family shall have the same meaning as set forth in 24 C.F.R. §5.403 (or any successor
regulations).

Guidelines shall have the meaning given such term in the Recitals hereof.

Housing Subsidy Program shall mean any other state or federal housing subsidy program
providing rental or other subsidy to the Development or to Low or Moderate Income Tenants.

HUD shall mean the United States Department of Housing and Urban Development.

Lender shall mean the Construction Lender and/or the Permanent Lender.

Low or Moderate Income Persons or Families shall mean persons or Families whose
Annual Incomes do not exceed eighty percent (80%) of the Median Income for the Area, and
shall also mean persons or Families meeting such lower income requirements as may be required
under the Comprehensive Permit.

Low or Moderate Income Tenants shall mean Low or Moderate Income Persons or
Families who occupy the Affordable Units.

Maximum Annual Distributable Amounts shall have the meaning given such term in
Section 7(c) hereof.

Mortgage shall mean the Construction Mortgage and/or the Permanent Mortgage, if any.

Permanent Lender shall mean the lender(s) making the Permanent Loan to the Developer,
and its successors and assigns, if any.

Permanent Loan shall mean the Permanent Loan which may be made or committed to be
made by the Permanent Lender to the Developer after completion of construction of the
Development, which will replace the Construction Loan, or any subsequent refinancing thereof,
if any.

Permanent Mortgage shall mean the mortgage from the Developer to the Permanent
Lender securing the Permanent Loan, if any.
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Regulations shall have the meaning given such term in the Recitals hereof.

Related Person: shall mean a person whose relationship to such other person is such that
(i) the relationship between such persons would result in a disallowance of losses under Section
267 or 707(b) of the Code, or (ii) such persons are members of the same controlled group of
corporations (as defined in Section 1563(a) of the Code, except that “more than 50 percent” shall
be substituted for “at least 80 percent” each place it appears therein).

Substantial Completion shall have the meaning given such term in Section 21 hereof.

Surety shall have the meaning given such term in Section 22 hereof.

Tenant Selection Plan shall mean the Tenant Selection Plan, prepared by the Developer in
accordance with the Guidelines and approved by DHCD, with such changes thereto provided that
any substantive changes have been approved by the DHCD.

Term shall have the meaning set forth in Section 24 hereof.

CONSTRUCTION OBLIGATIONS

2. (a) The Developer agrees to construct the Development in accordance with
plans and specifications approved by the Municipality (the “Plans and Specifications”) and in
accordance with all on-site and off-site construction, design and land use conditions of the
Comprehensive Permit.  All Affordable Units to be constructed as part of the Development must
be similar in exterior appearance to other units in the Development and shall be evenly dispersed
throughout the Development.  In addition, all Affordable Units must contain complete living
facilities including but not limited to a stove, kitchen cabinets, plumbing fixtures, and sanitary
facilities, all as more fully shown in the Plans and Specifications.  Materials used for the interiors
of the Affordable Units must be of good quality.  The Development must fully comply with the
State Building Code and with all applicable state and federal building, environmental, health,
safety and other laws, rules, and regulations, including without limitation all applicable federal
and state laws, rules and regulations relating to the operation of adaptable and accessible housing
for the handicapped.  Except to the extent that the Development is exempted from such
compliance by the Comprehensive Permit, the Development must also comply with all applicable
local codes, ordinances and by-laws.

(b) The Developer shall provide to the Municipality evidence that the final
plans and specifications for the Development comply with the requirements of the
Comprehensive Permit and that the Development was built substantially in accordance with such
plans and specifications.

(c) Unless the same shall be modified by a change to the Comprehensive
Permit approved by the Board of Appeals for the Municipality, the bedroom mix for the
Development shall be as follows:
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 31 of the Affordable Units shall be one bedroom units;
 25 of the Affordable Units shall be two bedroom units; and
 7 of the Affordable Units shall be three bedroom units.

All Affordable Units to be occupied by families must contain two or more bedrooms.  Affordable
Units must have the following minimum areas:

one bedroom units – 700 square feet
two bedroom units – 900 square feet
three bedroom units – 1,200 square feet

USE RESTRICTION/RENTALS AND RENTS

3. (a) The Developer shall rent the Affordable Units during the Term hereof to
Low or Moderate Income Persons or Families upon the terms and conditions set forth in the
Comprehensive Permit and this Agreement.  In fulfilling the foregoing requirement, Developer
will accept referrals of tenants from the Public Housing Authority in the Municipality, and will
not unreasonably refuse occupancy to any prospective tenants so referred who otherwise meet the
requirements of the Tenant Selection Plan.  The foregoing provisions shall not relieve Developer
of any obligations it may have under the provisions of other documents and instruments it has
entered with respect to any applicable Housing Subsidy Program; provided, however, DHCD
shall have no obligation hereunder, expressed or implied, to monitor or enforce the applicable
requirements of any such Housing Subsidy Programs.

(b) The annual rental expense for each Affordable Unit (equal to the gross rent
plus allowances for all tenant-paid utilities, including tenant-paid heat, hot water and electricity)
shall not exceed thirty percent (30%) of eighty percent (80%) of AMI, adjusted for household
size, assuming that household size shall be equal to the number of bedrooms in the Affordable
Unit plus one. If rentals of the Affordable Units are subsidized under any Housing Subsidy
Program, then the rent applicable to the Affordable Units may be limited to that permitted by
such Housing Subsidy Program, provided that the tenant’s share of rent does not exceed the
maximum annual rental expense as provided in this Agreement.

(c) If, after initial occupancy, the income of a tenant of an Affordable  Unit
increases and, as a result of such increase, exceeds the maximum income permitted hereunder for
such a tenant, the Developer shall not be in default hereunder so long as either (i) the tenant
income does not exceed one hundred forty percent (140%) of the maximum income permitted (in
which case the unit in question shall continue to be counted as an Affordable Unit) or (ii) the
Developer rents the next available unit at the Development as an Affordable Unit in conformance
with Section 3(a) of this Agreement,  or otherwise demonstrates compliance with Section 3(a) of
this Agreement.

(d) If, after initial occupancy, the income of a tenant in an Affordable Unit
increases, and as a result of such increase, exceeds one hundred forty percent (140%) of the
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maximum income permitted hereunder for such a tenant, at the expiration of the applicable lease
term, the rent restrictions shall no longer apply to such tenant.

(e) Rentals for the Affordable Units shall be initially established as shown on
the Rental Schedule attached as Appendix A hereto, subject to change from time to time (if
necessary to reflect any changes in AMI) in accordance with the terms and provisions of this
Agreement and any applicable Housing Subsidy Program.  Thereafter, the Developer shall
annually submit to the Municipality and DHCD a proposed schedule of monthly rents and utility
allowances for all Affordable Units in the Development.  It is understood that such review rights
shall be with respect to the maximum rents for all the Affordable Units, and not with respect to
the rents that may be paid by individual tenants in any given unit.  Rents for the Affordable Units
shall not be increased above such maximum monthly rents without DHCD’s prior approval of
either (i) a specific request by the Developer for a rent increase; or (ii) the next annual schedule
of rents and allowances as set forth in the preceding sentence.  Notwithstanding the foregoing,
rent increases shall be subject to the provisions of outstanding leases and shall not be
implemented without at least 30 days’ prior written notice by the Developer to all affected
tenants.  If an annual request for a new schedule of rents for the Affordable Units as set forth
above is based on a change in the AMI figures published by HUD, and the Municipality and
DHCD fail to respond to such a submission within thirty (30) days of the Municipality’s and
DHCD’s receipt thereof, the Municipality and DHCD shall be deemed to have approved the
submission.  If an annual request for a new schedule of rents for the Affordable Units is made for
any other reason, and the Municipality and DHCD fail to respond within thirty (30) days of the
Municipality’s and DHCD’s receipt thereof, the Developer may send DHCD and the
Municipality a notice of reminder, and if the Municipality and DHCD fail to respond within
thirty (30) days from receipt of such notice of reminder, the Municipality and DHCD shall be
deemed to have approved the submission.

Without limiting the foregoing, the Developer may request a rent increase for the
Affordable Units to reflect an increase in the AMI published by HUD between the date of this
Agreement and the date that the Units begin to be marketed or otherwise made available for
rental pursuant to subsections 3 (h) and (i) below; if DHCD approves such a rent increase in
accordance with this subsection (e), the Rental Schedule attached as Appendix A hereto shall be
deemed to be modified accordingly.

(f) Developer shall obtain income certifications satisfactory in form and
manner to DHCD at least annually for all Low or Moderate-Income Tenants.  Said income
certifications shall be kept by the management agent for the Development and made available to
DHCD and the Municipality upon request.

(g) Throughout the term of this Agreement, the Municipality shall annually
certify in writing to DHCD that each of the Affordable Units continues to be an Affordable Unit
as provided in Section 2(c), above; and that the Development and the Affordable Units have been
maintained in a manner consistent with the Comprehensive Permit and this Agreement.

(h) Prior to marketing or otherwise making available for rental any of the units
in the Development, the Developer shall submit an Affirmative Fair Housing Marketing Plan
(also known as an “AFHM Plan”) for DHCD’s approval.  At a minimum, the AFHM Plan shall
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meet the requirements of the Guidelines, as the same may be amended from time to time to
comply with the requirements of fair housing laws.  The AFHM Plan, upon approval by DHCD,
shall become a part of this Agreement and shall have the same force and effect as if set out in full
in this Agreement.  At the option of the Municipality, and provided that the AFHM Plan
demonstrates (i) the need for the local preference (e.g., a disproportionately low rental or
ownership affordable housing stock relative to need in comparison to the regional area), and (ii)
that the proposed local preference will not have a disparate impact on protected classes, the
AFHM Plan may also include a preference for local residents for up to seventy percent (70%) of
the Affordable Units, subject to all provisions of the Regulations and Guidelines and applicable
to the initial rent-up only.  When submitted to DHCD for approval, the AFHM Plan should be
accompanied by a letter from the Chief Executive Officer of the Municipality (as that term is
defined in the Regulations) which states that the tenant selection and local preference (if any)
aspects of the AFHM Plan have been approved by the Municipality and which states that the
Municipality will perform any aspects of the AFHM Plan which are set forth as responsibilities
of the Municipality in the AFHM Plan.  If the Chief Executive Office of the Municipality fails to
approve the tenant selection and local preference (if any) aspects of the AFHM Plan for the
Affordable Units above within thirty (30) days of the Municipality’s receipt thereof, the
Municipality shall be deemed to have approved those aspects of the AFHM Plan.  In addition, if
the Development is located in the Boston, Cambridge, Quincy MA-NH MSA/HMFA/County,
Developer must list all Affordable Units with the Boston Fair Housing Commission’s MetroList
(Metropolitan Housing Opportunity Clearing Center).  The Developer agrees to maintain for at
least five years following the initial lease-up of the Development a record of all newspaper ads,
outreach letters, translations, leaflets, and any other outreach efforts as described in the AFHM
Plan as approved by DHCD which may be inspected at any time by DHCD.

(i) The AFHM Plan shall designate entities to implement the plan who are
qualified to perform their duties.  DHCD may require that another entity be found if DHCD finds
that the entity designated by the Developer is not qualified.  Moreover, DHCD may require the
removal of an entity responsible for a duty under the AFHM Plan if that entity does not meet its
obligations under the AFHM Plan.

(j) The restrictions contained herein are intended to be construed as an
affordable housing restriction as defined in Section 31 of Chapter 184 of Massachusetts General
Laws which has the benefit of Section 32 of said Chapter 184, such that the restrictions contained
herein shall not be limited in duration by any rule or operation of law but rather shall run for the
Term hereof.  In addition, this Agreement is intended to be superior to the lien of any mortgage
on the Development and survive any foreclosure or exercise of any remedies thereunder and the
Developer agrees to obtain any prior lienholder consent with respect thereto as DHCD shall
require.

TENANT SELECTION AND OCCUPANCY

4. Developer shall use its good faith efforts during the Term of this Agreement to
maintain all the Affordable Units within the Development at full occupancy as set forth in
Section 2 hereof.  In marketing and renting the Affordable Units, the Developer shall comply
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with the Tenant Selection Plan and Affirmative Fair Housing Marketing Plan which are
incorporated herein by reference with the same force and effect as if set out in this Agreement.

5. Occupancy agreements for Affordable Units shall meet the requirements of the
Comprehensive Permit Rules, this Agreement, and the Local Initiative Program.  The Developer
shall enter into a lease with each tenant for a minimum term of one year.  The lease shall contain
clauses, among others, wherein each resident of such Affordable Unit:

(a) certifies the accuracy of the statements made in the application and income
survey;

(b) agrees that the family income, family composition and other eligibility
requirements, shall be deemed substantial and material obligations of his or her occupancy; that
he or she will comply promptly with all requests for information with respect thereto from
Developer, the Municipality, or DHCD; and that his or her failure or refusal to comply with a
request for information with respect thereto shall be deemed a violation of a substantial
obligation of his or her occupancy; and

(c) agrees that at such time as Developer, the Municipality, or DHCD may
direct, but at least annually, he or she will furnish to Developer certification of then current
family income, with such documentation as the Municipality or DHCD shall reasonably require;
and agrees to such charges as the Municipality or DHCD has previously approved for any
facilities and/or services which may be furnished by Developer or others to such resident upon
his or her request, in addition to the facilities included in the rentals, as amended from time to
time pursuant to Section 3 above.

6. Omitted

LIMITED DIVIDENDS

7. (a) The Developer covenants and agrees that Distribution Payments made in
any fiscal year of the Development shall not exceed the Maximum Annual Distributable
Amounts for such fiscal year. No Distribution Payments may be made during any period in which
an Event of Default has occurred and is continuing, which shall include but not be limited to
failure to maintain the Development in good physical condition in accordance with Section 8
hereof.

(b) For the purposes hereof, the term “Distribution Payments” shall mean all
amounts paid from revenues, income and other receipts of the Development, not including any
amounts payable in respect of capital contributions paid by any members or partners of the
Developer or any loan proceeds payable to the Developer (herein called “Development
Revenues”) which are paid to any partner, manager, member or any other Related Person of the
Developer (collectively, the “Developer Parties”) as profit, income, or fees or other expenses
which are unrelated to the operation of the Development or which are in excess of fees and
expenses which would be incurred from persons providing similar services who are not
Developer Parties and provide such services on an arms-length basis.
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(c) For the purposes hereof, the “Maximum Annual Distributable Amounts”
for any particular fiscal year shall be defined and determined as follows: the sum of (i) an amount
equal to ten percent (10%) of the “Developer’s Equity” for such fiscal year , subject to
adjustment as provided in (d) below (the “Current Distribution Amounts”); plus (ii) the amount
of all Accumulated and Unpaid Distributions calculated as of the first day of such fiscal year.

In no event shall the total Maximum Annual Distributable Amounts actually distributed
for any given year exceed total funds available for distribution after all current and owed-to-date
expenses have been paid and reserves, then due and owing, have been funded.

“Accumulated and Unpaid Distribution Amounts” shall be the aggregate of the Current
Distribution Amounts calculated for all prior fiscal years less the Distribution Payments
(“Accumulated Distribution Amounts”) calculated for each such fiscal year together with simple
interest (“Accrued Interest”) resulting from such calculation in all prior years computed at five
percent (5%) per annum.  For the purposes of this calculation, it is assumed any amounts
available for distribution in any year shall be fully disbursed.

(d) When using the Value-Based Approach, the Developer’s Equity may be
adjusted not more than once in any five year period with the first five - year period commencing
with the first fiscal year of the Development.  Any adjustments shall be made only upon the
written request of the Developer and, unless the Developer is otherwise directed by DHCD, shall
be based upon an appraisal commissioned by (and naming as a client) DHCD and prepared by an
independent and qualified appraiser prequalified by, and randomly assigned to the Development
by, DHCD.  The appraiser shall submit a Self-Contained Appraisal Report to DHCD in
accordance with the Uniform Standards of Professional Appraisal Practice (USPAP).  The costs
of such appraisal shall be borne by the Developer.  Such appraisal shall be based on the so-called
‘investment value’ methodology, using assumptions subject to the reasonable approval of
DHCD.

Upon completion of an appraisal as provided above, the Developer’s Equity shall be
adjusted to equal the appraised value of the Development as determined by the appraisal less the
unpaid principal amount of the sum of secured debt on the Development plus public equity,
whether structured as a grant or loan determined as of the date of the appraisal.  Such new
Developer’s Equity shall be the Developer’s Equity commencing with the first day of the month
following the date of such appraisal and stay in effect until a subsequent adjustment.

(e) If at the end of any fiscal year, any Development Revenues for such fiscal
year shall remain and are in excess of the Maximum Annual Distributable Amounts for such
fiscal year, such amount (the “Annual Excess Revenues”) , other than those which may be
required by any Lender to remain at the Development as a reserve to pay the expenses of the
Development, shall be deposited in an escrow account with the Lender (or if the Loan is paid off,
in an escrow account to be established to the satisfaction of DHCD) designated as the “Excess
Revenues Account.” No distributions may be made to the Developer from the Excess Revenues
Account except those permitted pursuant to this Section (e)  with the prior written consent of
DHCD.

Upon Developer’s request, amounts may also be withdrawn from the Excess Revenues
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Account during the Term hereof and applied for the following purposes: (i) payment of or
adequate reserve for all sums due or currently required to be paid under the terms of the
Mortgage; (ii) payment of or adequate reserve for all reasonable and necessary operating
expenses of the Development as reasonably determined by the Developer; (iii) deposit of all
amounts as may be deposited in a reserve fund for capital replacements reasonably determined by
the Developer to be sufficient to meet anticipated capital needs of the Development (the
“Replacement Reserve”) which may be held by a lending institution reasonably acceptable to
DHCD and which reserves may be used for capital expenditures for the Development reasonably
determined to be necessary by the Developer; (iv) payments of operating expense loans made by
the partners, managers or members of Developer for Development expenses, provided that
Developer shall have obtained prior written approval for such loans from the applicable Lender
(or, if there is no mortgage, or after discharge of the Mortgage, from the DHCD) and shall have
supplied the applicable Lender (or DHCD) with such evidence as the applicable Lender (or
DHCD, as applicable) may reasonably request as to the application of the proceeds of such
operating expense loans to Development; or (v) for any other purposes, subject to a
determination by the Lender (or, if there is no Mortgage, or the Mortgage is discharged during
the Term of this Agreement, the reasonable determination by DHCD) that the expenditure is
necessary to address the Development’s physical or financial needs and that no other
Development reserve funds are available to address such needs.  Notwithstanding the foregoing,
payment of the items set forth in clauses (i), (ii), (iii) and (v) above by the Developer shall be
subject to the prior written approval of DHCD, which approval shall not be unreasonably
withheld or delayed; it being agreed by DHCD that if the Developer can demonstrate that its
proposed operating expenditures, capital expenditures and reserves are substantially consistent
with those made for comparable  developments  in the Commonwealth of Massachusetts, DHCD
shall approve such request.  Further, in no event shall such review or approval be required by
DHCD to the extent any such capital expenditures or reserves are mandated by Lender.

Further, DHCD agrees that it shall not unreasonably withhold or delay its consent to
release of any amounts held in the Excess Revenues Account, upon the written request of the
Developer that:

(i) provide a direct and material benefit to Low or Moderate Tenants; or

(ii) reduce rentals to Low or Moderate Tenants.

In the event that DHCD’s approval is requested pursuant to this Section 7(e) for expenditures out
of the Excess Revenues Account, and DHCD fails to respond within thirty (30) days of DHCD
receipt thereof, then DHCD shall be deemed to have approved the request, and DHCD shall have
no further rights to object to, or place conditions upon, the same.

In any event, cash available for distribution in any year in excess of 20% of Developer’s
Equity, subject to payment of Accumulated and Unpaid Distributions, shall be distributed to the
Municipality within fifteen (15) business days of notice and demand given by DHCD as provided
herein, or as otherwise directed by DHCD.  Upon the expiration of the “Limited Dividend Term”
as that term is defined in Section 24(b) hereof, any balance remaining in the Excess Revenues
Account shall be contributed by the Developer to the Replacement Reserve held for the
Development if reasonably deemed necessary by DHCD, and otherwise shall be paid to the
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Developer.

(f) The Developer shall provide DHCD for each fiscal year with a copy of its
audited financial statements, and provide the DHCD with a certificate from the independent
certified public accountant (the “CPA”) who prepared such reports which certifies as to their
determination (the “Accountant’s Annual Determination”) of the following for such fiscal year,
based on the terms and conditions hereof:

(i) Accumulated Distribution Amounts;

(ii) Current Distribution Amounts;

(iii) Maximum Annual Distributable Amounts;

(iv) Annual Excess Revenues;

(v) Accumulated and Unpaid Distribution Amounts (including a calculation of
Accumulated Distribution Amounts and Accrued Interest); and

(vi) Development Revenues.

Such Accountant’s Annual Determination shall be accompanied by a form completed by the
CPA and by a Certificate of Developer in forms as reasonably required by DHCD certifying
under penalties of perjury as to the matters such as, without limitation, the fact that (i) the
Developer has made available all necessary financial records and related data to the CPA who
made such Accountant’s Annual Determination, (ii) there are no material transactions related to
the Development that have not been properly recorded in the accounting records underlying the
Accountant’s Annual Determination, (iii) the Developer has no knowledge of any fraud or
suspected fraud affecting the entity involving management, subcontractors, employees who have
significant roles in internal control, or others where the fraud could have a material effect on the
Accountant’s Annual Determination and has no knowledge of any allegations of fraud or
suspected fraud affecting the Developer or the Development received in communications from
employees, former employees, subcontractors, regulators, or others, and (iv) the Developer has
reviewed the information presented in the Accountant’s Annual Determination and believes that
such determination is an appropriate representation of the Development.

(g) DHCD shall have sixty (60) days after the delivery of the Accountant’s
Annual Determination to accept it, to make its objections in writing to the Developer and the
Developer’s CPA, or to request from the Developer and/or CPA additional information regarding
it.  If DHCD does not object to it or request additional information with respect to it, it shall have
been deemed accepted by the DHCD.  If DHCD shall request additional information, then the
Developer shall provide DHCD with such additional information as promptly as possible and
DHCD shall have an additional thirty (30) days thereafter to review such information and either
accept or raise objections to such Accountant’s Annual Determination.  If no such objections are
made within such thirty day (30) period, the Accountant’s Annual Determination shall be deemed
accepted by DHCD.  Prior to acceptance of the Accountant’s Annual Determination, DHCD shall
deliver a copy of the Accountant’s Annual Determination to the Municipality with DHCD’s
determination of the Developer’s compliance with the Comprehensive Permit Rules.  The
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Municipality shall have the option of evaluating the report for accuracy (e.g., absence of material
errors), applying the same standards as set forth herein, for a period of 30 days after receipt.
Such thirty (30) day period may be extended upon the written request of the Municipality to
DHCD, which request shall not be unreasonably withheld.  DHCD will reasonably review any
inaccuracies identified by the Municipality during this period and shall thereafter either accept or
raise objections to the Accountant’s Annual Determination as provided above.

To the extent that DHCD shall raise any objections to such Accountant’s Annual
Determination as provided above, then the Developer and DHCD shall consult in good faith and
seek to resolve such objections within an additional thirty (30) day period.  If any objections are
not resolved during such period, then DHCD may enforce the provisions under this Section by
the exercise of any remedies it may have under this Agreement.

(h) If upon the approval of an Accountant’s Annual Determination as
provided above, such Accountant’s Annual Determination shall show that the Distribution
Payments for such fiscal year shall be in excess of the Maximum Annual Distributable Amounts
for such fiscal year, then upon thirty (30) days written notice from DHCD, the Developer shall
cause such excess to be deposited in the Excess Revenue Account from sources other than
Development Revenues to the extent not otherwise required by Lender to remain with the
Development as provided in subsection (e) above.

If such Accountant’s Annual Determination as approved shall show that there are Annual
Excess Revenues for such fiscal year which have not been distributed, such amounts shall be
applied as provided in subsection (e) above within thirty (30) days after the approval of the
Accountant’s Annual Determination as set forth in subsection (g) above.

(i) Notwithstanding anything to the contrary contained in this Agreement, a
distribution resulting from the proceeds of a sale or refinancing of the Development shall not be
regulated by this Agreement.  A sale or refinancing shall not result in a new evaluation of
Developer’s Equity.

(j) Payment of fees and profits from capital sources for the initial
development of the Development to the Developer and/or the Developer’s related party
consultants, partners and legal or beneficial owners of the Development shall (unless otherwise
limited by DHCD) be limited to no more than that amount resulting from the calculation in
Attachment B, Step 3 (“Calculation of Maximum Allowable 40B Developer Fee and Overhead”)
of the Cost Certification Guidance (the “Maximum Allowable Developer Fee”).  The Maximum
Allowable Developer Fee shall not include fees or profits paid to any other party, whether or not
related to the Developer, to the extent the same are arm’s length and commercially reasonable in
light of the size and complexity of the Development.  The Developer shall comply with the
requirements of Section 21 below regarding Cost Certification in accordance with the
requirements of 760 CMR 56.04(8) (e), in the event that DHCD determines, following
examination of the Cost Certification submitted by the Developer pursuant to Section 21 below,
that amounts were paid or distributed by the Developer in excess of the above limitations (the
“Excess Distributions”), the Developer shall pay over in full such Excess Distributions to the

-13-

8849031.11

7.b

Packet Pg. 126

A
tt

ac
h

m
en

t7
.b

: 
R

ed
lin

e 
- 

R
eg

u
la

to
ry

 A
g

re
em

en
t 

 (
23

17
 :

 A
va

lo
n

 L
IP

)



Municipality within fifteen (15) business days of notice and demand given by DHCD as provided
herein.

(k) The Municipality agrees that upon the receipt by the Municipality of any
cash available for distribution pursuant to subsection (e) above or upon the receipt of any Excess
Distributions pursuant to subsection (j) above, the Municipality shall deposit any and all such
monies into an affordable housing fund, if one exists in the Municipality, or into an affordable
housing trust fund, if one exists in the Municipality, or otherwise into a fund established pursuant
to G.L. c. 44, §53A (collectively, an “Affordable Housing Fund”) to be used by the Municipality
for the purpose of creating or subsidizing the construction, purchase, rehabilitation, or
preservation of housing in the Municipality for persons and families of low and moderate income
housing.  The expenditure of funds from the Affordable Housing Fund shall be reported on an
annual basis to DHCD.

MANAGEMENT OF THE DEVELOPMENT

8. Developer shall maintain the Development in good physical condition in
accordance with DHCD’s requirements and standards and the requirements and standards of the
Lender ordinary wear and tear and casualty excepted.  Developer shall provide for the
management of the Development in a manner that is consistent with accepted practices and
industry standards for the management of multi-family market rate rental housing.
Notwithstanding the foregoing, DHCD shall have no obligation hereunder, expressed or implied,
to monitor or enforce any such standards or requirements and, further, DHCD has not reviewed
nor approved the Plans and Specifications for compliance with federal, state or local codes or
other laws.

CHANGE IN COMPOSITION OF DEVELOPER ENTITY;
RESTRICTIONS ON TRANSFERS

9. (a) Except for rental of Units to Low or Moderate Income Persons or Families
as permitted by the terms of this Agreement, the Developer will not sell, transfer, lease or
exchange (collectively, a “Sale”) the Development or any portion thereof or any interest therein
without the prior written consent of DHCD , which consent shall be granted by DHCD provided
that: (1) the Developer secures from the transferee a written agreement, which in the case of any
transfer other than a transfer of Beneficial Interests, shall be recorded in the Registry of Deeds
with the deed and/or other recorded documents effecting the sale, stating that the transferee will
assume in full the Developer’s obligations and duties under this Agreement, (2) the proposed
transferee (or any entity controlled by or controlling or under common control with the proposed
transferee) has no documented history of failures to abide by agreements with funding or
regulatory agencies of the Commonwealth or the federal government and is not currently in
violation of any agreements with such agencies beyond the time permitted to cure the violation,
and (3) the Development is in compliance with this Agreement at the time of the proposed Sale.

(b)  The Developer shall provide DHCD and the Municipality with thirty (30)
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days’ prior written notice of the following:

(i) any change, substitution or withdrawal of any general partner,
manager, or agent of Developer; or

(ii) the conveyance, assignment, transfer, or relinquishment of a
majority of the Beneficial Interests (herein defined) in Developer (except for such
a conveyance, assignment, transfer or relinquishment among holders of Beneficial
Interests as of the date of this Agreement); or

(iii) the sale, mortgage, conveyance, transfer, ground lease, or exchange
of Developer’s interest in the Development or any party of the Development.

For purposes hereof, the term “Beneficial Interest” shall mean: (i) with respect to a
partnership, any limited partnership interests or other rights to receive income, losses, or a return
on equity contributions made to such partnership; (ii) with respect to a limited liability company,
any interests as a member of such company or other rights to receive income, losses, or a return
on equity contributions made to such company; or (iii) with respect to a company or corporation,
any interests as an officer, board member or stockholder of such company or corporation to
receive income, losses, or a return on equity contributions made to such company or corporation.

Notwithstanding the above, DHCD’s  consent under this Section 9 shall not be required
with respect to the grant by the Developer of any mortgage or other security interest in or with
respect to the Development to a state or national bank, state or federal savings and loan
association, cooperative bank, mortgage company, trust company, insurance company or other
institutional lender or any exercise by any such mortgagee of any of its rights and remedies
(including without limitation, by foreclosure or by taking title to the Development by deed in lieu
of foreclosure), subject, however to the provisions of Section 25 hereof.

Developer hereby agrees that it shall provide copies of any and all written notices
received by Developer from a mortgagee exercising or threatening to exercise its foreclosure
rights under the mortgage.

10. Omitted.

BOOKS AND RECORDS

11. All records, accounts, books, tenant lists, applications, waiting lists, documents,
and contracts relating to the Developer’s compliance with the requirements of this Agreement
shall at all times be kept separate and identifiable from any other business of Developer which is
unrelated to the Development, and shall be maintained, as required by applicable regulations
and/or guidelines issued by DHCD from time to time, in a reasonable condition for proper audit
and subject to examination during business hours by representatives of DHCD or the
Municipality.  Failure to keep such books and accounts and/or make them available to the DHCD
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or the Municipality will be an Event of Default hereunder if such failure is not cured to the
satisfaction of the DHCD within thirty (30) days after the giving of notice to the Developer.  The
Developer agrees to comply and to cause the Development to comply with all requirements of the
Regulations and Guidelines (except that in the extent of a conflict between the express terms of
this Agreement and any modifications to the Regulations and Guidelines after the date hereof, the
terms of this Agreement shall control), and all other applicable laws, rules, regulations, and
executive orders.

12. Within ninety (90) days following the end of each fiscal year of the Development,
Developer shall furnish DHCD with a complete annual financial report for the Development
based upon an examination of the books and records of Developer containing a detailed, itemized
statement of all income and expenditures, prepared and certified by a certified public accountant
in accordance with the reasonable requirements of DHCD which include: (i) financial statements
submitted in a format acceptable to DHCD; (ii) the financial report on an accrual basis and in
conformity with generally accepted accounting principles applied on a consistent basis; and (iii)
amounts available for distribution under Section 7 above.  A duly authorized agent of Developer
must approve such submission in writing.  The provisions of this paragraph may be waived or
modified by DHCD.

FINANCIAL STATEMENTS AND OCCUPANCY REPORTS

13. At the request of DHCD or the Municipality, Developer shall furnish financial
statements and occupancy reports and shall give specific answers to questions upon which
information is reasonably desired from time to time relative to the ownership and operation of the
Development as it pertains to the Developer’s compliance with the requirements of this
Agreement.

NO CHANGE OF DEVELOPMENT'S USE

14. Except to the extent permitted in connection with a change to the Comprehensive
Permit approved in accordance with the Regulations or as set forth in Section 28 below,
Developer shall not, without prior written approval of DHCD and the Municipality and an
amendment to the Agreement, change the type or number of Affordable Units.  Developer shall
not permit the use of the dwelling accommodations of the Development for any purpose except
residences and any other use permitted by the Comprehensive Permit; provided however, that the
foregoing shall not be deemed to prohibit the conversion of the use of the property on which the
Development is built for other uses permitted by the applicable zoning then in effect.
Notwithstanding any other provision of this Agreement, in no event shall the Developer change
the use of the Development to a use other than a multi-family residential use or change the
number or type of Affordable Units on or before the date that is thirty (30) years from the date of
the execution of this Agreement (except as provided in Section 29 hereof).
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NO DISCRIMINATION

15. (a) There shall be no discrimination upon the basis of race, color, creed,
religious creed, national origin, sex, sexual orientation, age, ancestry, handicap, or marital status
or any other basis prohibited by law in the lease, use, or occupancy of the Development (provided
that if the Development qualifies as elderly housing under applicable state and federal law,
occupancy may be restricted to the elderly in accordance with said laws) or in connection with
the employment or application for employment of persons for the operation and management of
the Development.

(b) There shall be full compliance with the provisions of all state or local laws
prohibiting discrimination in housing on the basis of race, creed, color, religion, disability, sex,
sexual orientation, national origin, age, familial status, or any other basis prohibited by law and
providing for nondiscrimination and equal opportunity in housing, including without limitation
in the implementation of any local preference established under the Comprehensive Permit.
Failure or refusal to comply with any such provisions shall be a proper basis for the Municipality
or DHCD to take any corrective action it may deem necessary.

DEFAULTS; REMEDIES

16. (a) If any default, violation, or breach of any provision of this Agreement by
the Developer is not cured to the satisfaction of the DHCD within thirty (30) days after the giving
of notice to the Developer as provided herein, then at DHCD's option, and without further notice,
the DHCD may either terminate this Agreement, or DHCD may apply to any state or federal
court for specific performance of this Agreement, or DHCD may exercise any other remedy at
law or in equity or take any other action as may be necessary or desirable to correct
noncompliance with this Agreement.  If any default, violation, or breach of any provision of this
Agreement by the Municipality is not cured to the satisfaction or DHCD within thirty (30) days
after the giving of notice to the Municipality as provided herein, then DHCD may either
terminate this Agreement or may apply to any state or federal court for specific performance of
this Agreement, or may exercise any other remedy at law or in equity or take any other action as
may be necessary to correct noncompliance with this Agreement.  The thirty (30) day cure
periods set forth in this paragraph shall be extended for such period of time as may be necessary
to cure such a default so long as the Developer or the Municipality, as the case may be, is
diligently prosecuting such a cure.

(b) If DHCD elects to terminate this Agreement as the result of an uncured
breach, violation, or default hereof, then whether the Affordable Units continue to be included in
the Subsidized Housing Inventory maintained by DHCD for purposes of the Act shall from the
date of such termination be determined solely by DHCD according to the rules and regulations
then in effect.

(c)  In the event DHCD brings an action to enforce this Restriction and
prevails in any such action, DHCD shall be entitled to recover from the Developer all of DHCD’s
reasonable costs of an action for such enforcement of this Restriction, including reasonable
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attorneys’ fees.

(d) The Developer hereby grants to DHCD or its designee the right to enter
upon the Development for the purpose of enforcing the terms of this Agreement or to prevent,
remedy or abate any violation of this Agreement.

MONITORING AGENT; FEES; SUCCESSOR SUBSIDIZING AGENCY

17. DHCD intends to monitor the Developer’s compliance with the requirements of
this Agreement.  The Developer hereby agrees to pay DHCD fees for its services hereunder, as
set forth on Appendix B hereto, initially in the amounts and on the dates therein provided, and
hereby grants to DHCD a security interest in Development Revenues as security for the payment
of such fees subject to the lien of the Mortgage and this Agreement shall constitute a security
interest with respect thereto.

18. DHCD shall have the right to engage a third party (the “Monitoring Agent”) to
monitor compliance with all or a portion of the ongoing requirements of this Agreement.  In
carrying out its obligations as a Monitoring Agent, the third party shall apply and adhere to the
standards and policies of DHCD related to the administrative responsibilities of Subsidizing
Agencies.  DHCD shall notify the Developer and the Municipality in the event DHCD engages a
Monitoring Agent, and in such event (i) as partial compensation for providing these services, the
Developer hereby agrees to pay to the Monitoring Agent an annual monitoring fee in an amount
reasonably determined by DHCD, payable within thirty (30) days of the end of each fiscal year of
the Developer during the Limited Dividend Term as defined in Section 24(b) below, but not in
excess of the amounts as shown on Appendix B hereto and any fees payable under Section 17
hereof shall be net of such fees payable to a Monitoring Agent; and (ii) the Developer hereby
agrees that the Monitoring Agent shall have the same rights, and be owed the same duties, as
DHCD under this Agreement, and shall act on behalf of DHCD hereunder, to the extent that
DHCD delegates its rights and duties by written agreement with the Monitoring Agent.

19. The Municipality shall have the right to engage a third party (the “Affordability
Monitoring Agent”), pursuant to the terms of a separate monitoring agreement between the
Municipality and the Developer in accordance with the terms of the Comprehensive Permit, to
monitor compliance with all or a portion of the ongoing affordability requirements of this
Agreement which Municipality is responsible for overseeing hereunder, but for no other purpose.
In carrying out its obligations as an Affordability Monitoring Agent, the third party shall apply
and adhere to the standards and policies of DHCD related to the administrative responsibilities of
Subsidizing Agencies.  The Municipality shall notify the Developer and DHCD in the event the
Municipality engages an Affordability Monitoring Agent, and in such event the Developer hereby
agrees that the Affordability Monitoring Agent shall have the same rights, and be owed the same
duties, as the Municipality under this Agreement, and shall act on behalf of the Municipality
hereunder, to the extent that the Municipality delegates its rights and duties by written agreement
with the Affordability Monitoring Agent.
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CONSTRUCTION AND FINAL COST CERTIFICATION

20. The Developer shall provide to the Municipality evidence that the final plans and
specifications for the Development comply with the requirements of the Comprehensive Permit
and that the Development was built substantially in accordance with such plans and
specifications.

21. Upon Substantial Completion, the Developer shall provide the Municipality with
a certificate of the architect for the Development in the form of a “Certificate of Substantial
Completion” (AIA Form G704) or such other form of completion certificate acceptable to the
Municipality.

In addition, within ninety (90) days after Substantial Completion, the Developer shall
provide DHCD with its Cost Certification for the Development.

As used herein, the term “Substantial Completion” shall mean the time when the
construction of the Development is sufficiently complete so that all of the units may be occupied
and amenities may be used for their intended purpose, except for designated punch list items and
seasonal work which does not interfere with the residential use of the Development.

For the purposes hereof the term “Cost Certification” shall mean the determination by the
DHCD of the aggregate amount of all Development Costs as a result of its review and approval
of: (i) an itemized statement of Total Development Costs together with a statement of gross
income from the Development received by the Developer to date in the format provided in the
Cost Certification Guidance (the “Cost Examination”).  The Cost Certification must be examined
in accordance with the attestation standards of the American Institute of Certified Public
Accountants (AICPA) by an independent certified public accountant (CPA) and (ii) an owner’s
and/or general contractor’s certificate, as provided in the Cost Certification Guidance, executed
by the Developer and/or general contractor under penalties of perjury, which identifies the
amount of the Construction Contract, the amount of any approved Change Orders, including a
listing of such Change Orders, and any amounts due to subcontractors and/or suppliers.
“Allowable Development Costs” shall mean any hard costs or soft costs paid or incurred with
respect to Development as determined by and in accordance with the Guidelines.

Prior to acceptance of the Cost Certification, DHCD shall deliver a copy of the Cost
Certification to the Municipality with DHCD’s determination of the Developer’s compliance
with the Comprehensive Permit Rules.  The Municipality shall have the option of evaluating the
report for accuracy (e.g., absence of material errors), applying the same standards as set forth
herein, for a period of 30 days after receipt.  Such thirty (30) day period may be extended upon
the written request of the Municipality to DHCD, which request shall not be unreasonably
withheld.  DHCD will reasonably review any inaccuracies identified by the Municipality during
this period and shall thereafter either accept or raise objections to the Cost Certification as
provided in Section (g) above.

22. In order to ensure that the Developer shall complete the Cost Certification as
required by Section 21 hereof, the Developer has provided DHCD herewith adequate financial
surety (the “Surety”) provided through a letter of credit, bond or cash payment in the amounts
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and in accordance with the Comprehensive Permit Rules and in a form approved by DHCD.  If
DHCD shall determine that the Developer has failed in its obligation to provide Cost
Certification as described above, DHCD may draw on such Surety in order to pay the costs of
completing Cost Certification.

23. Omitted.

TERM

24. (a) This Agreement shall bind, and the benefits shall inure to, respectively,
Developer and its successors and assigns, and DHCD and its successors and assigns and the
Municipality and its successors and assigns, in perpetuity, except as provided in Section 24(b)
below, (the “Term”).  Upon expiration of the Term, this Agreement and the rights and
obligations of the parties hereunder shall automatically terminate without the need of any party
executing any additional document.  For the purposes hereof, the term “perpetuity” shall mean
for so long as the Development does not comply with applicable zoning or other local
requirements without the benefit of the Comprehensive Permit.  Notwithstanding any other
provision of this Agreement, in no event shall the Term expire prior to the date that is thirty (30)
years from the date of the execution of this Agreement.

(b) Notwithstanding subsection (a) above, the provisions of Section 7(a)–(i)
herein (“Limited Dividends”) shall bind, and the benefits shall inure to, respectively, Developer
and its successors and assigns, and DHCD and its successors and assigns, and the Municipality
and its successors and assigns until the date which is fifteen (15) years from the date of this
Agreement (the “Limited Dividend Term”).

LENDER FORECLOSURE

25. The rights and restrictions contained in this Agreement shall not lapse if the
Development is acquired through foreclosure or deed in lieu of foreclosure or similar action, and
the provisions hereof shall continue to run with and bind the Development.

INDEMNIFICATION/LIMITATION ON LIABILITY

26. The Developer, for itself and its successors and assigns, agrees to indemnify and
hold harmless DHCD and the Municipality against all damages, costs and liabilities, including
reasonable attorney’s fees, asserted against DHCD or the Municipality by reason of its
relationship to the Development under this Agreement to the extent the same is attributable to the
acts or omissions of the Developer and does not involve the negligent acts or omissions of
DHCD or the Municipality.

27. DHCD and the Municipality shall not be held liable for any action taken or
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omitted under this Agreement so long as they shall have acted in good faith and without gross
negligence. Further, no officer, partner, manager, member, agent or employee of DHCD or the
Municipality shall have any personal liability hereunder.

28. Notwithstanding anything in this Agreement to the contrary, upon the occurrence
of any breach or default by the Developer hereunder, DHCD will look solely to the Developer’s
interest in the Development for the satisfaction of any judgment against the Developer or for the
performance of any obligation of the Developer hereunder.  Further, no officer, partner, manager,
member, agent or employee of the Developer shall have any personal liability hereunder.

CASUALTY

29. Subject to the rights of the Lender, Developer agrees that if the Development, or
any part thereof, shall be damaged or destroyed or shall be condemned or acquired for public use,
the Developer shall have the right, but not the obligation, to repair and restore the Development
to substantially the same condition as existed prior to the event causing such damage or
destruction, or to relieve the condemnation, and thereafter to operate the Development in
accordance with the terms of this Agreement.  Notwithstanding the foregoing, in the event of a
casualty in which some but not all of the buildings in the Development are destroyed, if such
destroyed buildings are not restored by Developer, Developer shall be required to maintain the
same percentage of Affordable Units of the total number of units in the Development.

DEVELOPER’S REPRESENTATIONS AND WARRANTIES

30. The Developer hereby represents and warrants as follows:

(a) The Developer (i) is a Maryland corporation, qualified to transact business
under the laws of the Commonwealth of Massachusetts, (ii) has the power and authority to own
its properties and assets and to carry on its business as now being conducted, and (iii) has the full
legal right, power and authority to execute and deliver this Agreement.

(b) The execution and performance of this Agreement by the Developer (i)
will not violate or, as applicable, has not violated any provision of law, rule or regulation, or any
order of any court or other agency or governmental body, and (ii) will not violate or, as
applicable, has not violated any provision of any indenture, agreement, mortgage, mortgage note,
or other instrument to which the Developer is a party or by which it or the Development is
bound, and (iii) will not result in the creation or imposition of any prohibited encumbrance of any
nature.

(c) The Developer will, at the time of execution and delivery of this
Agreement, have good and marketable title to the premises constituting the Development free
and clear of any lien or encumbrance (subject to encumbrances created pursuant to this
Agreement, and any other documents executed in connection with the Construction Loan, or
other encumbrances permitted by DHCD).
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(d) There is no action, suit or proceeding at law or in equity or by or before
any governmental instrumentality or other agency now pending, or, to the knowledge of the
Developer, threatened against or affecting it, or any of its properties or rights, which, if adversely
determined, would materially impair its right to carry on business substantially as now conducted
(and as now contemplated by this Agreement) or would materially adversely affect its financial
condition.

MISCELLANEOUS CONTRACT PROVISIONS

31. This Agreement may not be modified or amended except with the written consent
of DHCD or its successors and assigns, the Municipality or its successor and assigns, and
Developer or its successors and assigns.

32. Developer warrants that it has not, and will not, execute any other agreement with
provisions contradictory to, or in opposition to, the provisions hereof, and that, in any event, the
requirements of this Agreement are paramount and controlling as to the rights and obligations set
forth and supersede any other requirements in conflict therewith. Without limiting the foregoing,
any local preference criteria to be used in the selection of tenants for the Affordable Units shall
conform to the requirements of the Guidelines.

33. The invalidity of any clause, part or provision of this Agreement shall not affect
the validity of the remaining portions thereof.

34. Any titles or captions contained in this Agreement are for reference only and shall
not be deemed a part of this Agreement or play any role in the construction or interpretation
hereof.

35. Words of the masculine gender shall be deemed and construed to include
correlative words of the feminine and neuter genders.  Unless the context shall otherwise
indicate, words importing the singular number shall include the plural number and vice versa,
and words importing persons shall include corporations and associations, including public
bodies, as well as natural persons.

36. The terms and conditions of this Agreement have been freely accepted by the
parties.  The provisions and restrictions contained herein exist to further the mutual purposes and
goals of DHCD, the Municipality and the Developer set forth herein to create and preserve access
to land and to decent and affordable rental housing opportunities for eligible families who are
often denied such opportunities for lack of financial resources.

NOTICES

37. Any notice or other communication in connection with this Agreement shall be in
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writing and (i) deposited in the United States mail, postage prepaid, by registered or certified
mail, or (ii) hand delivered by any commercially recognized courier service or overnight delivery
service, such as Federal Express, or (iii) sent by facsimile transmission if a fax number is
designated below, addressed as follows:

If to the Developer:

c/o  AvalonBay Communities, Inc.
51 Sleeper Street, Suite 750
600 Atlantic Avenue, 20th Floor
Boston, MA  02210
Attention:  Vice President – Development
Fax:  617-426-1610

with copies by regular mail or such hand delivery
[or facsimile transmission] to:

Sudbury Avalon, Inc.
c/o AvalonBay Communities, Inc.
Ballston Tower
671 N. Glebe Road Suite 800
Arlington, VA 22203
Attention:  Senior Vice President and General Counsel
Fax: 703-329-9130

And to:
Goulston & Storrs PC
400 Atlantic Avenue
Boston, MA  02110
Attention: Steven Schwartz, Esq.
Fax:  617-574-7636

If to DHCD:

Department of Housing and Community Development
100 Cambridge St., Suite 300
Boston, MA  02114
Attention: Director of Local Initiative Program
Fax:  617-573-1330

If to the Municipality:

Town Manager
Town of Sudbury
278 Old Sudbury Road
Sudbury, MA 01776
Fax:  (978) 443 - 0756
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Any such addressee may change its address for such notices to any other address in the United
States as such addressee shall have specified by written notice given as set forth above.

A notice shall be deemed to have been given, delivered and received upon the earliest of: (i) if
sent by certified or registered mail, on the date of actual receipt (or tender of delivery and refusal
thereof) as evidenced by the return receipt; or (ii) if hand delivered by such courier or overnight
delivery service, when so delivered or tendered for delivery during customary business hours on
a business day at the specified address; or (iii) if facsimile transmission is a permitted means of
giving notice, upon receipt as evidenced by confirmation.  Notice shall not be deemed to be
defective with respect to the recipient thereof for failure of receipt by any other party.

RECORDING

38. Upon execution, the Developer shall immediately cause this Agreement and any
amendments hereto to be recorded or filed with the Registry, and the Developer shall pay all fees
and charges incurred in connection therewith.  Upon recording or filing, as applicable, the
Developer shall immediately transmit to DHCD and the Municipality evidence of such recording
or filing including the date and instrument, book and page or registration number of the
Agreement.

GOVERNING LAW

39. This Agreement shall be governed by the laws of the Commonwealth of
Massachusetts.  Any amendments to this Agreement must be in writing and executed by all of the
parties hereto.  The invalidity of any clause, part, or provision of this Agreement shall not affect
the validity of the remaining portions hereof.

DELEGATION BY DHCD

40. DHCD may delegate its compliance and enforcement obligations under this
Agreement to a third party, if the third party meets standards established by DHCD, by providing
written notice of such delegation to the Developer and the Municipality.  In carrying out the
compliance and enforcement obligations of DHCD under this Agreement, such third party shall
apply and adhere to the pertinent standards of DHCD.

[Remainder of page intentionally left blank.]
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IN WITNESS WHEREOF, the parties have caused these presents to be signed and sealed
by their respective, duly authorized representatives, as of the day and year first written above.

DEVELOPER:

SUDBURY AVALON, INC.

By: _____________________________
Name:________________________
Its: __________________________
Hereunto duly authorized

DHCD:

DEPARTMENT OF HOUSING AND
COMMUNITY DEVELOPMENT, AS
SUBSIDIZING AGENCY AS AFORESAID

By: _____________________________
Name:________________________
Its: __________________________
Hereunto duly authorized

MUNICIPALITY:

TOWN OF SUDBURY

By: _____________________________
Name:________________________
Its: __________________________
Hereunto duly authorized

Attachments:

Exhibit A – Legal Description
Appendix A – Rent Schedule
Appendix B – Fees Payable to DHCD
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COMMONWEALTH OF MASSACHUSETTS

COUNTY OF                      , ss.

On this _______ day of _________________, 2017, before me, the undersigned notary
public, personally appeared _____________________________________, proved to me through
satisfactory evidence of identification, which were _______________________________, to be
the person whose name is signed on the preceding document, as _______________________ of
Sudbury Avalon, Inc., a Maryland corporation, and acknowledged to me that he/she signed it
voluntarily for its stated purpose.

___________________________________
Notary Public
Print Name:
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK COUNTY, ss.

On this _______ day of _________________, 2017, before me, the undersigned notary
public, personally appeared _____________________________________, proved to me through
satisfactory evidence of identification, which were ______________________________, to be
the person whose name is signed on the preceding document, as _______________________ for
the Commonwealth of Massachusetts acting by and through the Department of Housing and
Community Development, and acknowledged to me that he/she signed it voluntarily for its stated
purpose.

___________________________________
Notary Public
Print Name:
My Commission Expires:
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COMMONWEALTH OF MASSACHUSETTS

COUNTY OF , ss.

On this _______ day of __________________, 2017, before me, the undersigned
notary public, personally appeared ______________________________, proved to me through
satisfactory evidence of identification, which were _______________________________, to be
the person whose name is signed on the preceding document, as the ___________for the Town
of Sudbury, and acknowledged to me that he/she signed it voluntarily for its stated purpose on
behalf of the Town of Sudbury.

___________________________________
Notary Public
Print Name:
My Commission Expires:
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EXHIBIT A

LEGAL DESCRIPTION

That certain parcel of land with the improvements thereon located in the Town of Sudbury, 
Middlesex County, Massachusetts, being shown as “Lot 3, Area = 1,078,022 sq. ft. (24.748 
Acres)” on a plan entitled “Subdivision Plan of Land in Sudbury, Massachusetts,” prepared by 
VHB Inc., dated May 6, 2016, and recorded with the Middlesex South District Registry of Deeds 
as Plan No. 1005 of 2016.
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APPENDIX A
RENT SCHEDULE (INITIAL)

Re: Avalon Sudbury
Sudbury, MA
Sudbury Avalon, Inc.

Initial Maximum Rents and Utility Allowances for Low and Moderate Income Units

Rents Utility Allowances
Studio Units $1216 $61
One-bedroom Units $1419 $78
Two-bedroom Units $1622 $103
Three-bedroom Units $1825 $128
Four-bedroom Units N/A $N/A

-29-

8849031.11

7.b

Packet Pg. 142

A
tt

ac
h

m
en

t7
.b

: 
R

ed
lin

e 
- 

R
eg

u
la

to
ry

 A
g

re
em

en
t 

 (
23

17
 :

 A
va

lo
n

 L
IP

)



APPENDIX B

FEES PAYABLE TO DHCD

During the term of this Agreement, the Development shall pay to DHCD a monitoring fee of
$30.00 per month for each Affordable Unit with a maximum annual fee of $4,000.  The
Developer shall make each payment to DHCD within ten (10) days of the end of every month
until such time as it shall have paid DHCD the maximum annual fee.
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CONTRACT - 1 

 
 

CONTRACT 
Monitoring Services for Avalon at Sudbury 

 
 
The Town of Sudbury, a municipal corporation located in the Commonwealth of Massachusetts, 
by its Town Manager, duly authorized who, however, incurs no personal liability by reason of the 
execution hereof or anything herein contained, and Sudbury Avalon, Inc., having a mailing 
address of 600 Atlantic Avenue, 20th Floor, Boston, MA 02210 (designated as the "Project 
Sponsor"), agree this _____ day of May, 2017 as follows with respect to comprehensive permit 
granted to Project Sponsor by the Sudbury Zoning Board of Appeals dated July 18, 2016 (the 
“Comprehensive Permit”) with respect to the multifamily residential development described in 
the Comprehensive Permit (the “Project”): 
 
 
Article 1.  Town 
 
 Whenever the word "Town" is used in this agreement, it shall be understood to mean the Town 
of Sudbury, Massachusetts, acting through its Town Manager.  The word "Manager" shall mean 
the Town Manager of the Town of Sudbury, Massachusetts.   
 
Article 2.  Project Sponsor 
 
Whenever the word "Project Sponsor" is used in this agreement, it shall be understood to 
include its successors in title to the Project.   
 
Article 3.  Work 
 
The Project Sponsor agrees to support, at the Project Sponsor's own expense, all the work 
required hereunder to be performed by the Project Sponsor and furnish all the material, 
equipment and labor, except as herein otherwise specified, necessary or proper for the 
performing and completing such work herein specified during the term of this Contract, all in 
accordance with the terms and provisions of this Contract, the Comprehensive Permit, and 
applicable federal, state, and local law and regulations and in a proper, thorough and 
workmanlike manner and to the satisfaction of the Town. 
 
The scope of work required to be performed by the Project Sponsor under this Contract shall 
include only the scope of services as follows: 
 
Scope of Services 
The Project Sponsor will be expected to provide annual certification reports and information to 
confirm that the Affordable Units have been maintained in a manner consistent with the 
Comprehensive Permit and applicable regulations.   
The Project Sponsor will provide and the Town or its agent will confirm the following on an 
annual basis: 

1. Rents Charged:  Project Sponsor will provide an annual schedule of rents, to include 
gross and net rents by unit type, and applicable utility allowances, as well as an 
annual rent listing, to include rents charged by individual unit.   
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CONTRACT - 2 

2. Tenant Eligibility:  Project Sponsor will provide the opportunity for the Town to review
income certifications for the Affordable Units, sampling 10% of the units each year as
follows:

a. The Town shall review tenant documentation held in Project Sponsor’s  files
using appropriate standards for certification.

b. If income is in excess of 140% of 80% of median income; the Town shall
review the Project Sponsor’s records to ensure that the next available unit
rule has been complied with.

c. The Town shall obtain and review leases for sample units.
3. Physical Inspection: Project Sponsor will provide the opportunity for the Town to

review the physical condition of the property each year, sampling 10% of the units
each year, including units of each bedroom size.

Article 4.  Payment 

A. Compensation to be Paid By Project Sponsor:  The Project Sponsor will pay and the 
Town will accept, in full consideration for the performance of the Town’s monitoring of the 
Project Sponsor's obligations, the amount not to exceed $4,150 annually ($1,000 plus 
$50/affordable unit for 63 affordable units).  Payments by the Project Sponsor to the Town 
under the Contract shall be made annually no later than ten  business days after the January 1 
of each calendar year.  The Project Sponsor will make payment of any other amounts due to 
the Town under the terms of this Contract within thirty days of receiving an invoice from the 
Town. 

B. Price Escalators: There are no allowable price escalators during the term of this Contract 
unless agreed and signed by the Town and the Project Sponsor. 

Article 5.  Liability 

A. Town’s Liability: The Town's liability under this Contract shall be limited to the work due 
from the Town hereunder.  In no event shall the Town be liable for any additional work, including 
without limitation, any indirect, special or consequential damages. 

B. Protection Against Liability:  The Project Sponsor acknowledges and agrees that it is not 
acting hereunder as an agent of the Town, and agrees that it will indemnify, exonerate and hold 
harmless the Town and its officers, boards, employees, agents and officials, from and against 
any and all loss, damage, cost, charge, expense and claim, which may be made against it or 
them or to which it or they may be subject by reason of any alleged act, action, neglect, 
or omission in connetion with any obligation, or default, hereunder on the part of the Project 
Sponsor or any of its agents or employees and will pay promptly on demand all costs and 
expenses of the investigation and defense thereof, including reasonable attorneys' fees and 
expenses.   

Article 6.  Miscellaneous Provisions 

A. Laws and Regulations:  The Project Sponsor shall keep fully informed of all Federal, 
State and local laws, bylaws, rules, and regulations in any manner affecting those engaged or 
employed in the work or the materials used in the work, or in any way affecting the conduct of 
the work and of all such orders and decrees or bodies or tribunals having any jurisdiction or 
authority over the same. 
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CONTRACT - 3 

 
B. Term: The term of this Contract shall be ten years. 
 
C.  Amendment: This Contract may be amended only by mutual written agreement of the 
Town and Project Sponsor.  

 
 
  
 
 
 
 

IN WITNESS WHEREOF, the parties have caused this Contract to be signed and sealed 
by their respective, duly authorized representatives, as of the day and year first written above. 
 
 
THE TOWN OF SUDBURY    THE PROJECT SPONSOR  
        
         By: _____________________________  
 
 
_______________________________     Its:  _____________________________ 
Town Manager          
 
   
579323     
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CONTRACT
Monitoring Services for Avalon at Sudbury

The Town of Sudbury, a municipal corporation located in the Commonwealth of Massachusetts,
by its Town Manager, duly authorized who, however, incurs no personal liability by reason of
the execution hereof or anything herein contained, and Sudbury Avalon, Inc., having a mailing
address of 600 Atlantic Avenue, 20th Floor, Boston, MA 02210,02210 (designated as the
"Project Sponsor"), agree this _____ day of May, 2017 as follows with respect to
comprehensive permit granted to Project Sponsor by the Sudbury Zoning Board of Appeals
dated July 18, 2016 (the “Comprehensive Permit”) with respect tto the multifamily residential
development described in the Comprehensive Permit (the “Project”):

Article 1.  Town

 Whenever the word "Town" is used in this agreement, it shall be understood to mean the Town
of Sudbury, Massachusetts, acting through its Town Manager.  The word "Manager" shall mean
the Town Manager of the Town of Sudbury, Massachusetts.

Article 2.  Project Sponsor

Whenever the word "Project Sponsor" is used in this agreement, it shall be understood to
include its successors in title to the Project.

Article 3.  Work

The Project Sponsor agrees to support, at the Project Sponsor's own expense, all the work
required hereunder to be performed by the Project Sponsor and furnish all the material,
equipment and labor, except as herein otherwise specified, necessary or proper for the
performing and completing such work herein specified during the term of this Contract, all in
accordance with the terms and provisions of this Contract, the Comprehensive Permit, and
applicable federal, state, and local law and regulations and in a proper, thorough and
workmanlike manner and to the satisfaction of the Town.

The scope of work required to be performed by the Project SponsrSponsor under this Contract
shall include only the scope of services as follows:

Scope of Services

The Project Sponsor will be expected to provide annual certification reports and information to
confirm that the Affordable Units have been maintained in a manner consistent with the
Comprehensive Permit and applicable regulations.

The Project Sponsor will provide and the Town or its agent will confirm the following on an
annual basis:

Rents Charged:  Project Sponsor will provide an annual schedule of rents, to include1.
gross and net rents by unit type, and applicable utility allowances, as well as an
annual rent listing, to include rents charged by individual unit.

CONTRACT - 1
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Tenant Eligibility:  Project Sponsor will provide the opportunity for the Town to review2.
income certifications for the Affordable Units, sampling 10% of the units each year
as follows:

The Town shall review tenant documentation held in Project Sponsor’s  filesa.
using appropriate standards for certification.
If income is in excess of 140% of 80% of median income; the Town shallb.
review the Project Sponsor’s records to ensure that the next available unit
rule has been complied with.
The Town shall obtain and review leases for sample units.c.

Physical Inspection: Project Sponsor will provide the opportunity for the Town to3.
review the physical condition of the property each year, sampling 10% of the units
each year, including units of each bedroom size.

Article 4.  Payment

A. Compensation to be Paid By Project Sponsor:  The Project Sponsor will pay and the
Town will accept, in full consideration for the performance of the Town’s monitoring of the
Project Sponsor's obligations, the amount not to exceed $4,150 annually ($1,000 plus
$50/affordable unit for 63 affordable units).  Payments by the Project Sponsor to the Town
under the Contract shall be made annually no later than ten  business days after the January 1
of each calendar year.  The Project Sponsor will make payment of any other amounts due to
the Town under the terms of this Contract within thirty  days of receiving an invoice from the
Town.

B. Price Escalators: There are no allowable price escalators during the term of this
Contract unless agreed and signed by the Town and the Project Sponsor.

Article 5.  Liability

A. Town’s Liability: The Town's liability under this Contract shall be limited to the work due
from the Town hereunder.  In no event shall the Town be liable for any additional work,
including without limitation, any indirect, special or consequential damages.

B. Protection Against Liability:  The Project Sponsor acknowledges and agrees that it is
responsible as an independent Project Sponsor for all operations under this Contract and for all 
acts of employees and agents thereundernot acting hereunder as an agent of the Town, and
agrees that it will indemnify, exonerate and hold harmless the Town and its officers, boards,
employees, agents and officials, from and against
any and all loss, damage, cost, charge, expense and claim, which may be made against it or
them or to which it or they may be subject by reason of any alleged act, action, neglect,
or omission in connetion with any obligation, or default , hereunder on the part of the Project
Sponsor or any of theirits agents or employees and will pay promptly on demand all costs and
expenses of the investigation and defense thereof, including reasonable attorneys' fees and
expenses.

Article 6.  Miscellaneous Provisions

A. Laws and Regulations:  The Project Sponsor shall keep fully informed of all Federal,
State and local laws, bylaws, rules, and regulations in any manner affecting those engaged or
employed in the work or the materials used in the work, or in any way affecting the conduct of

CONTRACT - 2
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the work and of all such orders and decrees or bodies or tribunals having any jurisdiction or
authority over the same.

B. Term: The term of this Contract shall be ten years.

C. Amendment: This Contract may be amended only by mutual written agreement of the
Town and Project Sponsor.

IN WITNESS WHEREOF, the parties have caused this Contract to be signed and
sealed by their respective, duly authorized representatives, as of the day and year first written
above.

THE TOWN OF SUDBURY THE PROJECT SPONSOR

By: _____________________________

_______________________________   Its:  _____________________________
Town Manager

579323

CONTRACT - 3
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

8: Municipal Aggrigation 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Discussion and vote authorizing the Town Manager to enter into a contract for municipal 
aggregation. 

Recommendations/Suggested Motion/Vote: Discussion and vote authorizing the Town Manager to enter 

into a contract for municipal aggregation. 

Background Information:  

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 

8
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

9: Contract with BCK law 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Vote to allow the Town Manager to enter into a contract with BCK law for an amount that 
will exceed $25,000. 
 
Recommendations/Suggested Motion/Vote: Vote to allow the Town Manager to enter into a contract with 
BCK law for an amount that will exceed $25,000. 
 
Background Information:   
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

10: Legal Counsel 120 day extension 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Vote to approve a 120-day extension for Legal Counsel services. 

Recommendations/Suggested Motion/Vote: Vote to approve a 120-day extension for Legal Counsel 
services. 

Background Information:  

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

11: Annual Board & Committee Re-appointments 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Vote whether to approve the annual Selectmen's re-appointments of those listed (all of 
which are subject to acceptance), to acknowledge the resignations of those who choose not to be re-
appointed, and to send a letter of appreciation to the resigning volunteers for their service to the 
community. 
 
Recommendations/Suggested Motion/Vote: Vote whether to approve the annual Selectmen's re-
appointments of those listed (all of which are subject to acceptance), to accept the resignations of those 
who choose not to be re-appointed, and to send a letter of appreciation to the resigning volunteers for their 
service to the community. 
 
Background Information:   
Attached list of re-appointments and resignations. 
 
Financial impact expected:N/A 
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 

11
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BOARD OF SELECTMENT RE-APPOINTMENTS 

Page 1 Board Re-Appoint List Selectmen

Board Name Member Name Position Type Status Term Notes
Counil on Aging Alice Sapienza Member Selectmen Re-Appoint 3

Melissa Immonen Member Re-Appoint 3
1 VACANCY Robert H. Diefenbacher Member No 3

Jack Ryan Chair

Agricultural Commission Laura Abrams Chair Selectmen Re-Appoint 3

1 Vacancy Edward Houser Member No 3

Board of Appeals Jonathan W. Patch Associate Selectmen Re-Appoint 1
William Ray Member Re-Appoint 1
Benjamin Stevenson Associate Re-Appoint 1
Jonathan F.K. O'Brien Associate

Bruce Freeman Trail 
Design Task Force Robert Schless Chair Selectmen 1

Leroy Seivers Member 1
Lana B. Szarc Member Re-Appoint/Y 1
John C. Drobinski Member Re-Appoint/Y 1
Charles Russo Chair 1
Daniel Carty Chair NO 1
Robert Beagan Represtv 1

Constables Lawrence Hartnett Selectmen 3
Nelson Goldin Re-Appoint 3

Board Name Member Name Position Type Status Term Notes
Capital Improvement 
Advisory Committee Susan Asbedian-Ciaffi Member Selectmen Re-Appoint 3
2 Vacancies Michael Lane Member No 3

Eric Greece Member 50% attendance 3
Mark Howrey Chair

11.a
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BOARD OF SELECTMENT RE-APPOINTMENTS 

Page 2 Board Re-Appoint List Selectmen

Community Preservation 
Committee Christopher Morely Chair Selectmen Re-Appoint

Fred Floru Member No
Patricia Brown Member

Design Review Brd Deborah Kruskal Member Selectmen Re-Appoint/Y 2

Earth Removal Board Jonathan W. Patch Member Selectmen Re-Appoint/Y 1
William Ray Member Re-Appoint 1
John Riordan Member Re-Appoint 1
Benjamin Stevenson Member Re-Appoint 1

Energy and Sustainability 
Committee William G. Braun Chair Selectmen Re-Appoint 3

Edward Lewis Member Re-Appoint 3
Kurt Reiss Member Re-Appoint 3

Land Acquisition Review Matthew P. Barach Selectmen RE-Appoint 2
Jan Hardenbergh RE-Appoint 2

Board Name Member Name Position Type Status Term Notes
Permanent Bldg Comm Michael Melnick Co-Chair Selectmen Re-Appoint 3

Ponds and Waterways Anne M. Slugg Chair Selectmen No 3
1 Vacancy Francis T. Lyons Re-Appoint 3

Sudbury Centre 
Improvemt Adv 
Committee Frank Reipe Member Selectmen 1

June Allen Member 1

11.a
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BOARD OF SELECTMENT RE-APPOINTMENTS 

Page 3 Board Re-Appoint List Selectmen

Eva MacNeill Member 1
Deborah Kruskal Member Re-Appoint/Y 1
Joseph Sziabowski Member 1
Richard Davidson Member 1

1
Sudbury Housing Trust Lydia Pastuszek Chair Selectmen Re-Appoint/Y 2

Susan Iuliano Member Re-Appoint 2
Andrew Kaye Member Re-Appoint 2

1 Vacancy Jay Zachariah Member Resigned 4/18

Vocational Education Aida Ramos Member Selectmen Re-Appoint 1
Guidance Committee Ivar henningson Member Re-Appoint 1

Christine A. Hogan Member Re-Appoint 1
Dennis Keohane Member Re-Appoint 1
David R. Manjarrez Member Re-Appoint 1
Douglas Michaud Member Re-Appoint 1
Melissa Murhphy-Rod Member Re-Appoint 1
Leonard Simon Chair Re-Appoint 1

Board Name Member Name Position Type Status Term Notes
NO RESPONSES BELOW

Fairbank Task Force John Beeler Member Selectmen 1
Letter requesting Pat Brown Chair 1
That task force be Deborah Galloway Member 1
Dissolved and be Jose Garcia-Meitin Member 1
rolled into the James Kelly Member 1
Permanent Bldg Comm Kayla McNamara Member 1

Sam Merra Member 1
Christopher Morely Member 1
John Ryan Jr. Member 1
Bryan Semple Member 1
Richard Tinsley Member 1

11.a

Packet Pg. 159

A
tt

ac
h

m
en

t1
1.

a:
 C

o
p

y 
o

f 
B

o
ar

d
 R

e-
A

p
p

o
in

t 
L

is
t 

S
el

ec
tm

en
 B

O
S

 E
d

it
io

n
  (

23
32

 :
 A

n
n

u
al

 B
o

ar
d

 &



BOARD OF SELECTMENT RE-APPOINTMENTS 

Page 4 Board Re-Appoint List Selectmen

Michael Ensley Member 1
Lisa V. Kouchakdjian Member 1
James Marotta Member 1

Strategic Financial 
Planning for Capital 
Funding Mark Howrey Member Selectmen 1

Susan Berry Chair 1
Joan Carlton Member 1
James Kelly Member 1
Elaina M. Kleifges Member 1
Lisa kouchakdjian Member 1
Kevin Matthews Member 1
Melissa Murhpy-Rod Member 1
Thomas Travers Member 1
Pat Brown Member 1
Lucie S. St. George Member 1

1

Board Name Member Name Position Type Status Term Notes
Sud WaterDist Protect Robert Sheldon Chair
Commission James Occhialini Member

Special Circumstances Fairbank task Force - recommending to  to disband and be moved to the Permanent Bldg Committee
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

12: Town Manager Annual Re-appointments 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Vote whether to approve the Town Manager's annual re-appointments requiring Board of 
Selectmen's approval of those listed (all of which are subject to acceptance). 

Recommendations/Suggested Motion/Vote: Vote whether to approve the Town Manager's annual re-
appointments requiring Board of Selectmen's approval of those listed (all of which are subject to 
acceptance). 

Background Information:   
Attached list of re-appointments and resignations 

Financial impact expected:N/A 

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 

12
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TOWN MANAGER RE-APPOINTMENT LIST

Page 1

Board Name Member Name Position Type Status Term BOS
Conservation Comm David Henkles Member Town Mgr Re-Appoint/Y 3

Thomas Friedlaner Chair Re-Appoint/Y 3

1 Vacancy Elizabeth Armstrong Member No 3

Commission on Disabil Lotte Diomede Chair Town Mgr No 3
6 Vacancies

Historical Commission Jan Costa Member Town Mgr Re-Appoint/Y 3

Lyn MacLean Chair

Labor Rel Counsel Kevin P. Feeley Town Mgr Re-Appoint/Y 1

Town Historian Lee Swanson Chair Town Mgr Re-Appoint/Y 1
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

13: Vote to approve collective bargaining agreements 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Vote on whether to approve collective bargaining agreements with the Fire and 
Engineering unions. 

Recommendations/Suggested Motion/Vote: Vote on whether to approve collective bargaining agreements 
with the Fire and Engineering unions. 

Background Information:  

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 

13
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

14: BOS meeting schedule 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Discussion and potential vote of revisions to BOS meeting schedule. 
 
Recommendations/Suggested Motion/Vote: Discussion and potential vote of revisions to BOS meeting 
schedule. 
 
Background Information:   
attached is current 2017 meeting schedule 
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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TOWN OF SUDBURY Red=LSRHS School Comm Meetings

Yellow=BOS Mtg

Blue=Holiday/other event

Jan. 1 New Year's Day

S M T W T F S S M T W T F S S M T W T F S Jan. 2 New Year's Day Observed

1 2 3 4 5 6 7 1 2 3 4 1 2 3 4 Jan. 16 MLK Day

8 9 10 11 12 13 14 5 6 7 8 9 10 11 5 6 7 8 9 10 11 Feb. 20 President's Day

15 16 17 18 19 20 21 12 13 14 15 16 17 18 12 13 14 15 16 17 18 Feb. 21-24 School Vacation

22 23 24 25 26 27 28 19 20 21 22 23 24 25 19 20 21 22 23 24 25 March 27 Annual Town Election

29 30 31 26 27 28 26 27 28 29 30 31

April 10 (evening) Passover

S M T W T F S S M T W T F S S M T W T F S April 14 Good Friday

1 1 2 3 4 5 6 1 2 3 April 16 Easter

2 3 4 5 6 7 8 7 8 9 10 11 12 13 4 5 6 7 8 9 10 April 17 Patriot's Day

9 10 11 12 13 14 15 14 15 16 17 18 19 20 11 12 13 14 15 16 17 April 18-21 School Vacation

16 17 18 19 20 21 22 21 22 23 24 25 26 27 18 19 20 21 22 23 24 May 1-3 Annual Town Meeting @LSRHS

23 24 25 26 27 28 29 28 29 30 31 25 26 27 28 29 30 May 29 Memorial Day

30

July 4 Independence Day

S M T W T F S S M T W T F S S M T W T F S Sept. 4 Labor Day

1 1 2 3 4 5 1 2 Sept. 20 (evening) Rosh Hashanah 

2 3 4 5 6 7 8 6 7 8 9 10 11 12 3 4 5 6 7 8 9 Sept. 29 (evening) Yom Kippur 

9 10 11 12 13 14 15 13 14 15 16 17 18 19 10 11 12 13 14 15 16

16 17 18 19 20 21 22 20 21 22 23 24 25 26 17 18 19 20 21 22 23

23 24 25 26 27 28 29 27 28 29 30 31 24 25 26 27 28 29 30

30 31

Oct. 9 Columbus Day

S M T W T F S S M T W T F S S M T W T F S Nov. 10 Veterans Day Observed

1 2 3 4 5 6 7 1 2 3 4 1 2 Nov. 11 Veterans Day

8 9 10 11 12 13 14 5 6 7 8 9 10 11 3 4 5 6 7 8 9 Nov. 23 Thanksgiving Day

15 16 17 18 19 20 21 12 13 14 15 16 17 18 10 11 12 13 14 15 16 Dec. 12 (evening) Hannukah

22 23 24 25 26 27 28 19 20 21 22 23 24 25 17 18 19 20 21 22 23 Dec. 23-Jan. 1 School Vacation

29 30 31 26 27 28 29 30 24 25 26 27 28 29 30 Dec. 25 Christmas Day

31

Board of Selectmen Meeting Schedule
Meetings Commence at 7:30 PM at Town Hall, 322 Concord Rd. (see Town website for updates)

2017

JULY AUGUST SEPTEMBER

OCTOBER NOVEMBER DECEMBER

JANUARY FEBRUARY MARCH

APRIL MAY JUNE

14.a
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

15: Discussion of Auditing Services 
 

REQUESTOR SECTION 
Date of request:   
 

Requestor:  Town Manager Rodrigues 

 
Formal Title:  Discussion and vote to allow Town Manager to sign contact for Auditing Services 
 
Recommendations/Suggested Motion/Vote: Discussion and vote to allow Town Manager to sign contract 
for Auditing Services 
 
Background Information:   

Documents to be provided separately 
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

16: Citizen's Comments (cont) 

REQUESTOR SECTION 
Date of request:   

Requested by:  Patty Golden 

Formal Title:  Citizen's Comments (cont) 

Recommendations/Suggested Motion/Vote: 

Background Information:  

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

MISCELLANEOUS (UNTIMED) 

17: Discuss future agenda items 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Discuss future agenda items 
 
Recommendations/Suggested Motion/Vote:  
 
Background Information:   
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 

17
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

18: Accept Solarize Mass Program grant 

REQUESTOR SECTION 
Date of request:   

Requestor:  James Kelly, Combined Facilities Director 

Formal Title:  Vote to accept, on behalf of the Town, a check in the amount of $2,500, from the 
Massachusetts Clean Energy Center, to be deposited into the Solarize Massachusetts Program Account, 
(as requested by James Kelly, in a memo dated May 8, 2017), to be used at the discretion of the 
Combined Facilities Director and the Energy and Sustainability Committee in compliance with this 
marketing campaign. 

Recommendations/Suggested Motion/Vote: Vote to accept, on behalf of the Town, a check in the amount 
of $2,500, from the Massachusetts Clean Energy Center, to be deposited into the Solarize Massachusetts 
Program Account, (as requested by James Kelly, in a memo dated May 8, 2017), to be used at the 
discretion of the Combined Facilities Director and the Energy and Sustainability Committee in 
compliance with this marketing campaign. 

Background Information:  
attached memo 

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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Attachment18.a: SolarizeMassGrantAccept  (2334 : Accept Solarize Mass Program grant)



 
SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

19: National Grid Energy Rebate 

REQUESTOR SECTION 
Date of request:   

Requestor:  James Kelly, Facilities Director 

Formal Title:  Vote to accept, on behalf of the Town, two rebate checks in the amount of $1,685 and 
$797, from National Grid, on behalf of Boston Gas Company, to be deposited into the Excelon/Select 
Utility Gift/Donation Account, (as requested by James Kelly, Combined Facilities Director, in a memo 
dated May 2, 2017), said funds to be accepted toward future energy initiatives in Town buildings under 
the direction of the Combined Facilities Director. 

Recommendations/Suggested Motion/Vote: Vote to accept, on behalf of the Town, two rebate checks in 
the amount of $1,685 and $797, from National Grid, on behalf of Boston Gas Company, to be deposited 
into the Excelon/Select Utility Gift/Donation Account, (as requested by James Kelly, Combined Facilities 
Director, in a memo dated May 2, 2017), said funds to be accepted toward future energy initiatives in 
Town buildings under the direction of the Combined Facilities Director. 

Background Information:  
Attached memo 

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Town Counsel Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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Attachment19.a: Natl Grid Energy Rebate Accept  (2335 : National Grid Energy Rebate)



 
SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

20: Billiard Table License Renewal 2017 

REQUESTOR SECTION 
Date of request:   

Requestor:  James Wiegel, Finance Officer, American Legion Post 191 

Formal Title:  As the Licensing Authority for the Town of Sudbury, vote to renew a billiards table license 
for the American Legion Sudbury Post #191, Inc., Phillip M. McKenzie, Manager, 676 Boston Post Road, 
said license to expires on May 1, 2017. 

Recommendations/Suggested Motion/Vote: As the Licensing Authority for the Town of Sudbury, vote to 
renew a billiards table license for the American Legion Sudbury Post #191, Inc., Phillip M. McKenzie, 
Manager, 676 Boston Post Road, said license expires on May 1, 2017. 

Background Information:   
Application and police feedback attached 

Financial impact expected:$25 license fee 

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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Attachment20.a: American_Legion_pooltable_appl  (2311 : Billiard Table License Renewal 2017)



1

Golden, Patricia

From: Nix, Scott
Sent: Wednesday, May 17, 2017 3:22 PM
To: Golden, Patricia
Subject: RE: American Legion Pool Table

Patty,  

The Police Department does not have an issue with the application.  Thank you! 

Respectfully, 

Scott Nix 
Chief of Police 
Sudbury Police Department 
75 Hudson Road 
Sudbury, MA  01776
(978) 443-1042 
nixs@sudbury.ma.us 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

21: 2017 Bicycles Battling Cancer Ride 
 

REQUESTOR SECTION 
Date of request:   
 

Requestor:  Mark Walter, American Cancer Society 

 
Formal Title:  Vote to grant a Special Permit to the American Cancer Society, to Hold the “Bicycles 
Battling Cancer Ride” on Sunday June 11, 2017, from 7:30 A.M. through approximately 4:30 P.M., 
subject to Police Department safety requirements, Proof of Insurance Coverage and the assurance that any 
litter will be removed at the race’s conclusion. 
 
Recommendations/Suggested Motion/Vote: Vote to grant a Special Permit to the American Cancer 
Society, to Hold the “Bicycles Battling Cancer Ride” on Sunday June 11, 2017, from 7:30 A.M. through 
approximately 4:30 P.M., subject to Police Department safety requirements, Proof of Insurance Coverage 
and the assurance that any litter will be removed at the race’s conclusion. 
 
Background Information:   
see attached application and department feedback 
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 

21

Packet Pg. 178



1

Golden, Patricia

From: Mark Walter <mwaltersme@gmail.com>
Sent: Friday, April 14, 2017 12:25 PM
To: Selectmen's Office
Subject: 2017 Bicycles Battling Cancer and Sudbury
Attachments: Sudbury_app for charitable walk_2017.pdf

Dear Selectmen: 

I'm working with the American Cancer Society to help coordinate the 2017 Bicycles Battling Cancer 
ride which will take place on Sunday, June 11, 2017 and I'm writing to ask for your approval for this 
charity ride to come through Sudbury. This is the 8th year of the event and the route is unchanged 
from last year. 

Bicycles Battling Cancer is an outdoor cycling fundraiser that offers 30, 70, and 100 mile route 
options to participants. The ride starts and ends in Marlborough, MA. Cyclists in the 70 and 100 mile 
rides will begin at 7:30am while cyclists in the 30 mile ride will begin at 11:30am. The 70 mile and 30 
mile rides are separate routes while the 100 mile ride is a combination of the 30 and 70 mile rides 
put together.  

Cyclists will enter Sudbury on Hudson Road, then go right onto Dutton Road and then right on 
Wayside Inn Road.  I expect cyclists will ride this stretch of roads between 12pm and 1:30pm.  I 
estimate 175-225 cyclists will ride these roads. Note this is not a race and cyclists will be instructed to 
obey the rules of the road. 

The 100 mile route can be viewed with a click here: 
https://ridewithgps.com/routes/19442471 

Attached a completed copy of the town's "Application for a Charitable Walk/Relay Permit" 
(note that a Certificate of Insurance has been requested and will be sent as soon as I receive it). 

Our plan is to mark the course a few days before the event with paper arrow stickers on the road. 
These arrows are biodegradable and will wash away in about a week. Course markings are essential 
to effectively and safely guide riders along the course. 

Please let me know if you approve of the ride and any additional information is required. 

I look forward to hearing from you. 

Mark Walter 
Cell: 781-414-0437 
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See below

5/3/2017

11746664

139199

Town of Sudbury

278 Old Sudbury Rd.

Sudbury, MA 01776

250 Williams Street

Atlanta, GA 30303

American Cancer Society, Inc.

Federal Insurance Company 20281

3475 Piedmont Road NE, Suite 800

Atlanta, GA 30305-2886

Commercial Lines – (404) 923-3700

Wells Fargo Insurance Services USA, Inc.

Jennifer Lefler

404-923-3663 877-362-9069

jennifer.l.lefler@wellsfargo.com

1,000,000

25,000,000

X 1,000,00009/01/2016 09/01/2017
300,000

A

5,000

X
35943463

2,000,000X

X

Re: Contract #45426     Bicycles Battling Cancer          Starts in Marlboro Goes thru Sudbury      June 11, 2017      (mm)

Certificate holder is included as an additional insured in accordance with the terms and conditions of the general liability policy and only if required by
written contract or agreement.
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1

Golden, Patricia

From: Nason, Dan
Sent: Friday, May 05, 2017 10:16 AM
To: Golden, Patricia
Cc: Tarves, Patrick; Anderson, Kenneth; ORourke, William
Subject: RE: Charity Bike Ride - Bicycles Battling Cancer - June 11, 2017
Attachments: Bicycles Battling Cancer Ride Application.pdf

Patty, 

Public Works has no issue with the race as presented in the attached application with the assumption that no personnel 
or barricades (barrels, cones, road closures, etc.) are needed from our department.   

Regards, 
Dan Nason 
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1

Golden, Patricia

From: McNamara, Kayla
Sent: Monday, May 08, 2017 12:35 PM
To: Golden, Patricia; Miles, William; Whalen, John; Nason, Dan; Nix, Scott
Cc: Hobin, Carol
Subject: RE: Charity Bike Ride - Bicycles Battling Cancer - June 11, 2017

Okay with Park and Recreation 

Kayla McNamara, CPO 
Director of Parks, Recreation, & Aquatics 
Sudbury Park and Recreation/Atkinson Pool – A CAPRA Accredited Agency! 
40 Fairbank Road 
Sudbury, MA 01776 
(978) 443‐1092 x3259 

www.SudburyRec.com 

Check out our new website! SudburyRec.com for all program information and registration! 

Inclement Weather Hotline: (978) 639‐3233 
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Golden, Patricia

From: Nix, Scott
Sent: Monday, May 08, 2017 3:46 PM
To: Golden, Patricia
Subject: RE: Charity Bike Ride - Bicycles Battling Cancer - June 11, 2017

Patty,  

Dutton Road narrows in some portions.  I am assuming participants will be spread out enough so they can traverse the 
area safely.  As long as that is the case, we do not have an issue with the event. 

Respectfully, 

Scott Nix 
Chief of Police 
Sudbury Police Department 
75 Hudson Road 
Sudbury, MA  01776
(978) 443-1042 
nixs@sudbury.ma.us 
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

22: Riverfest one-day alcohol license 

REQUESTOR SECTION 
Date of request:   

Requestor:  Anne Slugg, Rivervest Stewardship Chair 

Formal Title:  Vote to grant a 1-day All Alcohol license to Sudbury Assabet and Concord Wild and 
Scenic River Stewardship Council, to accommodate a fundraiser on Friday, June 16, 2017 from 6:00 PM 
to 8:00 PM at SVT Wolbach Farm, 18 Wolbach Road, Sudbury, subject to the use of a TIPS-trained 
bartender and a receipt of a Certificate of Liability. 

Recommendations/Suggested Motion/Vote: Vote to grant a 1-day All Alcohol license to Sudbury Assabet 

and Concord Wild and Scenic River Stewardship Council, to accommodate a fundraiser on Friday, June 

16, 2017 from 6:00 PM to 8:00 PM at SVT Wolbach Farm, 18 Wolbach Road, Sudbury, subject to the use 

of a TIPS-trained bartender and a receipt of a Certificate of Liability. 

Background Information:   
attached application and department approvals. 

Financial impact expected:$25 application fee 

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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1

Golden, Patricia

From: Whalen, John
Sent: Thursday, May 04, 2017 8:45 AM
To: Golden, Patricia
Cc: Miles, William; Polcari, Kimberly
Subject: RE: Application for 1-day liquor license - 6/16/17

Hello Patty,  
 
  The Fire Department has no issue with this application, a fire detail will be required for this event.  
   
    Thank you 
 
        
  John M. Whalen 
Assistant Fire Chief 
Sudbury Fire Dept. 
   978‐440‐5312 
 
 
 

From: Golden, Patricia  
Sent: Wednesday, May 03, 2017 3:39 PM 
To: Miles, William <MilesW@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; Nix, Scott 
<NixS@sudbury.ma.us>; Grady, Robert <GradyR@sudbury.ma.us>; Murphy, Bill <MurphyB@sudbury.ma.us>; Herweck, 
Mark <HerweckM@sudbury.ma.us> 
Subject: Application for 1‐day liquor license ‐ 6/16/17 
 
Hello again! 
Attached is an application for a 1‐day liquor license for an event hosted by the River Stewardship Council scheduled for 
June 16, 2017 at Wolbach Farm. 
This is on the May 23 Selectmen’s agenda, so if you can please respond with your feedback no later than May 11, it 
would be appreciated. 
 
Thank you! 
 
Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 
 
When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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1

Golden, Patricia

From: Nix, Scott
Sent: Thursday, May 04, 2017 2:32 PM
To: Golden, Patricia
Subject: RE: Application for 1-day liquor license - 6/16/17

The police department does not have an issue with the event. 

Respectfully, 

Scott Nix 
Chief of Police 
Sudbury Police Department 
75 Hudson Road 
Sudbury, MA  01776
(978) 443-1042 
nixs@sudbury.ma.us 

From: Golden, Patricia  
Sent: Wednesday, May 3, 2017 3:39 PM 
To: Miles, William <MilesW@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; Nix, Scott 
<NixS@sudbury.ma.us>; Grady, Robert <GradyR@sudbury.ma.us>; Murphy, Bill <MurphyB@sudbury.ma.us>; Herweck, 
Mark <HerweckM@sudbury.ma.us> 
Subject: Application for 1‐day liquor license ‐ 6/16/17 

Hello again! 
Attached is an application for a 1‐day liquor license for an event hosted by the River Stewardship Council scheduled for 
June 16, 2017 at Wolbach Farm. 
This is on the May 23 Selectmen’s agenda, so if you can please respond with your feedback no later than May 11, it 
would be appreciated. 

Thank you! 

Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 

When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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1

Golden, Patricia

From: Herweck, Mark
Sent: Monday, May 08, 2017 2:20 PM
To: Golden, Patricia; Miles, William; Whalen, John; Nix, Scott; Grady, Robert; Murphy, Bill
Subject: RE: Application for 1-day liquor license - 6/16/17

The Building Department has no issues.  
 
Thank you. 
 

From: Golden, Patricia  
Sent: Wednesday, May 03, 2017 3:39 PM 
To: Miles, William <MilesW@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; Nix, Scott 
<NixS@sudbury.ma.us>; Grady, Robert <GradyR@sudbury.ma.us>; Murphy, Bill <MurphyB@sudbury.ma.us>; Herweck, 
Mark <HerweckM@sudbury.ma.us> 
Subject: Application for 1‐day liquor license ‐ 6/16/17 
 
Hello again! 
Attached is an application for a 1‐day liquor license for an event hosted by the River Stewardship Council scheduled for 
June 16, 2017 at Wolbach Farm. 
This is on the May 23 Selectmen’s agenda, so if you can please respond with your feedback no later than May 11, it 
would be appreciated. 
 
Thank you! 
 
Patty Golden 
Senior Administrative Assistant to the Town Manager 
Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978-639-3382 
Fax: 978-443-0756 
www.sudbury.ma.us 
 
When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not confidential 
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Golden, Patricia

From: Murphy, Bill
Sent: Friday, May 19, 2017 9:52 AM
To: Golden, Patricia
Subject: RE: Your feedback on several items for BOS agenda (deadline this am!)

With regard to the pending applications: 

1. Da Vinci Bistro‐ The Board of Health requested a floor plan from the applicant showing a seating plan for not
more than 70 seats, including the patio. If the seating plan indicates 70 seats, the Board of Health would not
have any issues with application.

2. River Stewardship Council‐ No issues.
3. Wounded Warriors‐ No issues.

William C. Murphy, MS,RS,CHO     
Director of Public Health 
Sudbury Health Department 
978-440-5479 
murphyb@sudbury.ma.us 

When	writing	or	responding,	please	be	aware	the	Secretary	of	State	has	determined	that	e‐mail	is	a	public	record	and	thus	not	
confidential. 

22.b

Packet Pg. 193

A
tt

ac
h

m
en

t2
2.

b
: 

D
ep

t_
F

ee
d

b
ac

k_
S

U
A

S
C

O
  (

23
20

 :
 R

iv
er

fe
st

 o
n

e-
d

ay
 a

lc
o

h
o

l l
ic

en
se

)

goldenp
Highlight



 
 

 

 

SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

23: Sudbury for Wounded Warriors one-day alcohol license 
 

REQUESTOR SECTION 
Date of request:   
 

Requestor:  Mark Dence, Sudbury for Wounded Warriors 

 
Formal Title:  Vote to grant a 1-day All Alcohol license to Sudbury for Wounded Warriors, to 
accommodate a fundraiser on Saturday, June 24, 2017 from 7:30 PM to 11:30 PM at 96 Peakham Road, 
Sudbury, subject to the use of a TIPS-trained bartender and a receipt of a Certificate of Liability. 
 
Recommendations/Suggested Motion/Vote: Vote to grant a 1-day All Alcohol license to Sudbury for 

Wounded Warriors, to accommodate a fundraiser on Saturday, June 24, 2017 from 7:30 PM to 11:30 PM 

at 96 Peakham Road, Sudbury, subject to the use of a TIPS-trained bartender and a receipt of a 

Certificate of Liability. 
 
Background Information:   
attached application and department feedback. 
 
Financial impact expected:$35 application fee 
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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Golden, Patricia

From: Whalen, John
Sent: Monday, May 15, 2017 12:29 PM
To: Golden, Patricia
Cc: Miles, William
Subject: RE: Application for 1-day liquor license - Sudbury Wounded Warriors - June 24

 Hello Patty, 
 
  The Fire Department conducted a site visit of this location and has no issues with this license application. 
 
 
  John M. Whalen 
Assistant Fire Chief 
 Sudbury Fire Dept. 
   978‐440‐5312 
 
  
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Golden, Patricia  
Sent: Thursday, May 11, 2017 5:20 PM 
To: Nix, Scott <NixS@sudbury.ma.us>; Grady, Robert <GradyR@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; 
Miles, William <MilesW@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Application for 1‐day liquor license ‐ Sudbury Wounded Warriors ‐ June 24 
Importance: High 
 
Hello again! 
Attached is an application for a 1‐day liquor license for an event hosted by Sudbury for Wounded Warriors scheduled for June 
24, 2017 at 96 Peakham Road.  
This is on the May 23 Selectmen’s agenda. Kindly review the application and if you could respond with your feedback no later 
than Tues, May 16, it would be appreciated. 
 
Thank you! 
 
Patty Golden 
Senior Administrative Assistant to the Town Manager Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978‐639‐3382 
Fax: 978‐443‐0756 
www.sudbury.ma.us 
 
When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not 
confidential 
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1

Golden, Patricia

From: Nix, Scott
Sent: Friday, May 12, 2017 7:59 AM
To: Golden, Patricia
Subject: RE: Application for 1-day liquor license - Sudbury Wounded Warriors - June 24

The police department does not have an issue with the event. 

Respectfully, 

Scott Nix 
Chief of Police 
Sudbury Police Department 
75 Hudson Road 
Sudbury, MA  01776 
(978) 443‐1042 
nixs@sudbury.ma.us 

‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Golden, Patricia  
Sent: Thursday, May 11, 2017 5:20 PM 
To: Nix, Scott <NixS@sudbury.ma.us>; Grady, Robert <GradyR@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; 
Miles, William <MilesW@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Application for 1‐day liquor license ‐ Sudbury Wounded Warriors ‐ June 24 
Importance: High 

Hello again! 
Attached is an application for a 1‐day liquor license for an event hosted by Sudbury for Wounded Warriors scheduled for June 
24, 2017 at 96 Peakham Road.  
This is on the May 23 Selectmen’s agenda. Kindly review the application and if you could respond with your feedback no later 
than Tues, May 16, it would be appreciated. 

Thank you! 

Patty Golden 
Senior Administrative Assistant to the Town Manager Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978‐639‐3382 
Fax: 978‐443‐0756 
www.sudbury.ma.us 

When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not 
confidential 
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Golden, Patricia

From: Murphy, Bill
Sent: Friday, May 19, 2017 9:52 AM
To: Golden, Patricia
Subject: RE: Your feedback on several items for BOS agenda (deadline this am!)

With regard to the pending applications: 

1. Da Vinci Bistro‐ The Board of Health requested a floor plan from the applicant showing a seating plan for not
more than 70 seats, including the patio. If the seating plan indicates 70 seats, the Board of Health would not
have any issues with application.

2. River Stewardship Council‐ No issues.
3. Wounded Warriors‐ No issues.

William C. Murphy, MS,RS,CHO     
Director of Public Health 
Sudbury Health Department 
978-440-5479 
murphyb@sudbury.ma.us 

When	writing	or	responding,	please	be	aware	the	Secretary	of	State	has	determined	that	e‐mail	is	a	public	record	and	thus	not	
confidential. 
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1

Golden, Patricia

From: Herweck, Mark
Sent: Friday, May 19, 2017 10:12 AM
To: Golden, Patricia
Subject: RE: Application for 1-day liquor license - Sudbury Wounded Warriors - June 24

Hi Patty; I have inspected the area and talked with the owner.  I have no issues. Sorry for the delay. 

‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Golden, Patricia  
Sent: Thursday, May 11, 2017 5:20 PM 
To: Nix, Scott <NixS@sudbury.ma.us>; Grady, Robert <GradyR@sudbury.ma.us>; Whalen, John <WhalenJ@sudbury.ma.us>; 
Miles, William <MilesW@sudbury.ma.us>; Herweck, Mark <HerweckM@sudbury.ma.us>; Murphy, Bill 
<MurphyB@sudbury.ma.us> 
Cc: Hobin, Carol <HobinC@sudbury.ma.us> 
Subject: Application for 1‐day liquor license ‐ Sudbury Wounded Warriors ‐ June 24 
Importance: High 

Hello again! 
Attached is an application for a 1‐day liquor license for an event hosted by Sudbury for Wounded Warriors scheduled for June 
24, 2017 at 96 Peakham Road.  
This is on the May 23 Selectmen’s agenda. Kindly review the application and if you could respond with your feedback no later 
than Tues, May 16, it would be appreciated. 

Thank you! 

Patty Golden 
Senior Administrative Assistant to the Town Manager Town of Sudbury 
278 Old Sudbury Road 
Sudbury, MA 01776 
Ph: 978‐639‐3382 
Fax: 978‐443‐0756 
www.sudbury.ma.us 

When writing or responding, please be aware the Secretary of State has determined that e‐mail is a public record and thus not 
confidential 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

24: Award of Contract Girard Assoc. 
 

REQUESTOR SECTION 
Date of request:   
 

Requestor:  Bill Miles Fire Chief 

 
Formal Title:  Vote to approve award of a two-year contract to Girard & Associates, LLC by the Town 
Manager as a sole source procurement for services to be provided for the Fire Department’s Advanced 
Life Support Program involving quality assurance/quality control, in the amount of $17,400 per year. 
 
Recommendations/Suggested Motion/Vote: Vote to approve award of a two-year contract to Girard 
& Associates, LLC by the Town Manager as a sole source procurement for services to be 
provided for the Fire Department’s Advanced Life Support Program involving quality 
assurance/quality control, in the amount of $17,400 per year. 
 
Background Information:   
attached letter from Chief Miles and contract 
 
Financial impact expected:   
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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William L. Miles 
Chief of Department 

Board of Selectmen 
Sudbury, Mass 01776 

TOWN OF SUDBURY 
Fire Department 

77 Hudson Road 
Sudbury, MA 01776 
Tel. (978) 443-2239 
Fax (978) 440-5305 

May11,2017 

I am requesting approval of a two year sole source contract with Girard & Associates, 
LLC, of Westport, Mass. The amount of the contract is $ 17,400 per year for a total of$ 
34,800 over two years. 

According to my research, they are the only company that can provide complete Quality 
Assurance/Quality Improvement services for our Advanced Life Support Program that 
are required by the State Office of Emergency Medical Services. 

Among their services are auditing patient care reports, development and implementation 
of our Department QA/QI plan, constructive feedback to all our staff members, utilization 
of a performance rating and feedback system, individualized remediation programs, an 
incentive program for excellence, and interactions with our Medical Director at 
Metrowest Medical Center. 

Thank you for your attention to this matter. 

Sincerely,~ ~ 

/&!J(j~v. 
William L. Miles 
Fire Chief 
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Town of Sudbury Education-Based Quality Improvement Program Agreement 

Page 1 of 17 

 

 

 
 
 
 
 
 
 
 
 
 

AGREEMENT FOR AN EDUCATION-BASED EMERGENCY MEDICAL SERVICES 
(EMS) QUALITY IMPROVEMENT PROGRAM BETWEEN 

THE 
TOWN OF SUDBURY 

AND 
GIRARD  & ASSOCIATES LLC 

 
This Education-Based EMS Quality Improvement Program Agreement ("Agreement") 

effective April 1, 2017 by and between the Town of Sudbury, a municipal corporation with an 
office at 278 Old Sudbury Road, Su9bury, Massachusetts 01776 ("TOWN"), and Girard & 
Associates LLC, a Massachusetts Limited Liability Company with an office at P.O. Box 1144 
Westport, MA 02790 ("GA"). TOWN desires to retain the services of GA and GA desires to 
render services to the TOWN upon the following terms and conditions. Therefore, in 
consideration of the promises, undertakings, and covenants set forth in this Agreement, the Parties 
agree as follows. 

 

1. GA OBLIGATIONS 

a. Administer an Education-based EMS Quality Improvement Program 

i. Audit 100% of TOWN's Ambulance Run Report and enter data into GA database; 
ii. Educate TOWN and TOWN's medical director  on developing  EMS clinical and quality 

improvement  performance  benchmarks  and best practices; 
iii. Prepare and submit QI reports to TOWN and its physician medical director for the 

purpose of educating TOWN and its physician medical director regarding TOWN's 
performance; 

iv. Develop and implement TOWN's annual QI plan; 
v. Educate applicable TOWN personnel on TOWN's annual QI plan and its elements; 
vi. Educate, coach, and mentor TOWN's applicable personnel in coordination with TOWN 

and TOWN's medical director to facilitate adherence to TOWN's QI policies, 
procedures, and the applicable EMS treatment protocols; 

vii. Draft EMS QI policies and procedures for the approval and implementation by TOWN; 
viii. Educate TOWN and TOWN's medical director on developing performance 

benchmarks and best practices; 
ix. Propose recommendations for improvement processes to TOWN and TOWN's medical 

director regarding EMT and EMS system performance; 
x. Review circumstances surrounding EMS QI variances and develop individual or 

system-wide educational opportunities focused on QI benchmark achievement jointly 
with TOWN and TOWN's medical director; 

xi. Develop and recommend for TOWN's implementation, methods to facilitate QI related 
communication between TOWN, TOWN's medical director, and EMTs. 
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Town of Sudbury Education-Based Quality Improvement Program Agreement 

Page 2 of 17 

 

 

 

2. COMPENSATION AND PAYMENT SCHEDULE 

a. Subject to appropriation or availability of other funds, TOWN shall compensate GA 
according to the following payment schedule: 
1.   Total Compensation for: April 1st, 2017 to March 31, 2018 is $17,400; payments of 

$4,350.00 are due on or before April 1, 2017, July 1, 2017, October 1, 2017, and 
January 1, 2018,  respectively. 

ii. Total Compensation for: April 1st, 2018 to March 31, 2019 is $17,400; payments of 
$4,350.00 are due on or before April 1, 2018, July 1, 2018, October 1, 2018, and 
January 1, 2019,  respectively. 

ii. Expenses, including travel, are included in this Agreement. 
 

b. Withholding; Other Benefits 

i. Compensation paid pursuant to this Agreement shall not be subject to the customary 
withholding of income taxes and other employment taxes. GA shall be solely 
responsible for reporting and paying any such taxes. The TOWN shall not provide GA 
with any coverage or participation in the TOWN's accident and health insurance, life 
insurance, disability income insurance, medical expense reimbursement, wage 
continuation plans, or other fringe benefits provided. 

 
3. DURATION OF THE AGREEMENT 

a. The term of this Agreement shall be from April 1, 2017 to March 31, 2019 unless 
terminated in accordance with Section 9.  

 
4. CONFIDENTIALITY 

a. GA acknowledges and agrees that any information provided by TOWN or obtained by GA 
as a result of run report auditing, review of variances, and interviews with TOWN's 
employees is "Confidential Information." 

 
b. Except for disclosures required by law or allowed by this section, GA shall not, during the 

term of this Agreement or after the termination of this Agreement, disclose any Confidential 
Information to any person or use any Confidential Information for the benefit of GA or any 
other person, except with the prior written consent of the TOWN. 

 
c. TOWN understands that certain Confidential Information may be required to be disclosed to 

certain individuals: employees, agents, advisors, physician medical directors, or attorneys of 
GA. 

 
d. GA shall maintain records of the persons to whom Confidential Information is distributed, 

will inform all such persons of the confidential nature of the information, will direct them to 
treat such information in accordance with this Agreement, will exercise such precautions or 
measures as may be reasonable in the circumstances to prevent improper use of Confidential 
Information by them, and will be responsible for any breaches by them of the provisions of 
this Agreement. 

 
e. The term "Confidential Information" does not include information that is or becomes 

publicly available (other than through breach of this Agreement) or information that is or 
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Town of Sudbury Education-Based Quality Improvement Program Agreement 

Page 3 of 17 

I 

becomes available to GA on a non-confidential basis, provided that the source of such 
information was not known by GA (after such inquiry as would be reasonable in the 
circumstances) to be bound by a confidentiality agreement or other legal or contractual 
obligation of confidentiality with respect to such information. 

f. In addition, Confidential Information may be disclosed to the extent required in the course
of inspections or inquiries by federal or state regulatory agencies to whose jurisdiction GA is
subject to and that have the legal right to inspect the files that contain the Confidential
Information and GA will advise TOWN promptly upon such disclosure.

g. HIPAA. Acceptable uses of Protected Health Information (PHI) by GA are limited to Run
Report audits, including communication about the run report audit between GA, its
employees, subcontractors, agents, and TOWN's Business Associate(s), and any other
purpose(s) permitted or mandated by federal pursuant to 45 C.F.R. § 164.502(j)(1) (2005) or
applicable state law.

1.  Parties agree to adhere to the conditions set forth in the Business Associate Agreement,
which is attached as Exhibit B hereto and incorporated by this reference.

ii. For the  purpose  of the Run Report  Audit,  TOWN agrees to remove  from each Run
Report, all individually identifiable information defined at 45 CFR  § 164.514(b)  except a
run report number which TOWN and GA determined to be a minimally  necessary
individual  identifier  prior to providing each Run Report  to GA.

iii. For the purpose of any QI follow-up, TOWN agrees to provide additional minimally
necessary individual identifiers only at the request of GA.

h. Return of Documents. GA does not store paper copies of run reports. All paper copies of
run reports will be destroyed after use. GA acknowledges and agrees that all originals and
copies of records, reports, data, documents, lists, plans, memoranda, notes and other
documentation related to the business of the TOWN or containing any Confidential
Information that GA has in its possession, shall be the sole and exclusive property of the
TOWN, and shall be returned by commercially reasonable means to the TOWN upon the
termination of this Agreement or upon the written request of the TOWN.

1. No Release of Confidentiality Obligations. GA agrees that the termination of this
Agreement shall not release GA from any Confidentiality obligations.

5. INTELLECTUAL   PROPERTY

a. "Intellectual Property" means any and all designs, devices, techniques, know-how,
inventions, discoveries, improvements, code, written materials, methods and practices,
procedures, engineering information, technology or intellectual property rights (including,
without limitation, patents, patent applications, copyrights, trademarks, trade names, trade
secrets, service marks, blueprints, designs, plans, specifications, manufacturing information
and processes and documentation thereof, formulae, procedures and all other proprietary
rights).

b. Solely with respect to its own Intellectual Property, GA shall have and retain all right, title
and interest, including ownership of copyrights, patents, trade secrets and other intellectual
property rights in and to methods, processes, techniques, strategies, materials, images,
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Town of Sudbury Education-Based Quality Improvement Program Agreement 

Page 4 of 17 

prototypes, software, source and object code and related materials that are used or developed 
solely by GA, or its agents, during the term of this Agreement, including any modifications 
to, or derivative works or enhancements of, materials owned or licensed by either TOWN or 
GA and any tools, utilities, prototypes, models, processes, methodologies and other such 
materials that are developed, enhanced or improved during the term of this Agreement by 
GA or any of its agents or employees, which relate to the performance of the Services, or 
any modification of the services to be provided under this Agreement.  TOWN 
acknowledges that all of this work is GA's Intellectual Property, none of this work is "work 
for hire" and that it has no rights to the Intellectual Property developed by GA and its 
agents, principals, employees, subcontractors and delivery partners. 

c. GA acknowledges that it has no right, title, and interest in any Intellectual Property licensed
or owned now or in the future by TOWN, or developed solely by TOWN, or in use by
TOWN at the commencement of this Agreement.

d. Each Party will protect the other Party's Intellectual Property and confidential information
with the same care and diligence as it would use to protect its own Intellectual Property and
confidential information. Each Party will take all necessary and appropriate steps to
safeguard the other's Intellectual Property and confidential information by employees,
former employees, vendors, affiliates and others to whom they have directly, or indirectly,
made confidential information available.

e. Post Termination License. If at the time of termination of this Agreement, TOWN desires to
utilize GA QI Software in connection with the operation of its QI functions, GA will grant
TOWN a non-transferable, non-assignable license to use the GA QI Tools and Technology
software, subject to negotiation of an annual licensing fee. GA QI Tools and Technology
software means the GA internet based QI database and report generating technology utilized
by GA during the duration of this Agreement. Licensing fees do not include fees associated
with storing, maintaining or processing data and information on behalf of TOWN. In the
event TOWN elects to have GA continue to store, maintain or process its data and
information through GA' s data centers, GA will be entitled to commercially reasonable fees
for these additional services.

f. TOWN will not knowingly (and will not knowingly allow any third party to): (i) knowingly
permit any third party to access and use the Software; (ii) decompile, disassemble, or reverse
engineer the Software, (iii) use the Software or any GA Confidential Information to develop
a competing product or service; (iv) provide, lease, lend, use for timesharing or service
bureau purposes or otherwise use or allow others to use any Software for the benefit of any
third party; (v) knowingly use any Product, or knowingly allow the transfer, transmission,
export, or re-export of the Software or portion thereof, in violation of any export control
laws or regulations administered by the U.S. Commerce Department or any other
government agency; or (vi) remove any copyright, trademark, proprietary rights, disclaimer
or warning notice included on or embedded in any part of a Software (including any screen
displays, etc.) or any other products or materials provided by GA hereunder. Under no
circumstances, shall GA be liable or responsible for any use, or any results obtained by the
use, of the Software in conjunction with any other software or third party products. All such
use shall be at TOWN's sole risk.
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g. All de-identifiable data entered into the QI database is the sole property of GA. Upon 
completion of the Agreement and project, GA shall de-identify all data in accordance with 
federal and state law and provide TOWN with a written attestation of de-identification upon 
TOWN's request. 

 
6. GA REPRESENTATIONS, WARRANTIES, AND LIABILITY 

a. GA does not guarantee specific results or positive outcomes. 
 

b. GA, its employees, agents, and independent contractors are not responsible for any action 
taken by the TOWN, its Medical Director, or state, federal, or applicable regional EMS 
authority as a result of GA's performance of its obligations as described in Paragraph 1 of 
this Agreement. 

 
c. GA represents to the TOWN that there is no employment contract or other contractual 

obligation to which GA is subject, which prevents GA from entering into this Agreement or 
from performing fully GA's duties under this Agreement. 

 
d. GA is not responsible for TOWN's applicable sentinel event reporting obligations reporting 

obligations under applicable state, federal law or regional EMS authority jurisdiction. 
 

e. GA is not responsible for the implementation of any disciplinary action of TOWN's 
employees that may occur as a result of GA' s performance of its obligations as described in 
Paragraph 1 of this Agreement. 

 
f. GA warrants that the work contained in Paragraph 1 will be performed with reasonable care 

in a diligent and competent manner. GA's sole obligation will be to correct any non 
conformance with this warranty provided that you give us written notice within ten business 
days during or after the completion of this Agreement. The notice will specify and detail the 
non-conformance and we will have a reasonable time based on its severity and complexity 
to correct the non-conformance. 

 
g. GA does not warrant and is not responsible for any third party products or services. 

TOWN's sole and exclusive rights and remedies with respect to any third party products or 
services are against the third party vendor and not against  GA. 

 
h. This warranty is GA's only warranty concerning the services and any deliverable except 

those provided under a separate license agreement and is made expressly in lieu of all other 
warranties and representations, express, implied, including any implied warranties of 
merchantability, or fitness for a particular purpose or otherwise, all of which are hereby 
disclaimed. 

 
i.  GA will not be liable for any lost profits, savings, or business opportunity. 

 
7. COVENANTS 

a. TOWN agrees that services, information, and materials provided under this agreement will 
not be duplicated, shared, or otherwise distributed in any way to persons or organizations 
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outside of TOWN, and any state, local, regional, or national regulatory agency, except as 
required by law. This information is being provided exclusively for internal use by TOWN. 

b. The Parties agree to comply with all federal, state, and local laws, regulations and
administrative requirements that pertain to the provision of emergency medical services by
TOWN.

c. In the event that GA, its subcontractors, employees, or agents become aware of any
violation of any applicable law or regulation by TOWN, GA will notify TOWN as soon as
reasonably practicable.

d. TOWN shall cooperate with GA in the performance by GA of its services under this
Agreement including, without limitation, providing GA with reasonable facilities and timely
access to data, information, and personnel of TOWN.

e. TOWN agrees to provide Run Report data to GA in a mutually agreed upon secured manner
in compliance with applicable state and federal data security laws.

f. TOWN shall be responsible for the performance of its personnel and agents including its
medical director for the accuracy and completeness of all data and information provided to
GA for the purposes of the performance by GA of its services under this Agreement. The
decision to implement any or all of GA's recommendations shall be the sole responsibility
of TOWN.

g. TOWN agrees that TOWN's physician medical director, not GA, is responsible for
determining whether TOWN breached any applicable treatment protocol and what action, if
any, should be taken on under the authority of the physician medical director.

h. TOWN agrees that TOWN, not GA is responsible for the implementation of any disciplinary
action of TOWN's employees that may occur as a result of GA's performance of its
obligations as described in Paragraph 1 of this Agreement.

8. SEVERABILITY
a. If any provision of this Agreement or the application of it to any person or circumstance is

held invalid, such invalidity shall not affect other provisions of this Agreement which can be
given effect without the invalid provision.

b. The Parties shall add a provision as similar in terms to the illegal, invalid and unenforceable
provision as may be possible and be legal, valid and enforceable.

9. TERMINATION
a. Either party may terminate this Agreement without cause upon sixty days written notice.

Termination without cause may require notification to the TOWN.
b. In the event that either Party has failed to perform its obligations under this Service Agreement in

a material manner, and that failure has not been satisfactorily addressed through the cure process
established in this Agreement, the injured Party shall have the right to terminate this Service
Agreement for Cause ten days following the issuance of a written notice of termination. No
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written notice of Termination for Cause will be valid unless the Party issuing the notice has 
complied with the cure procedure set forth below. If the performance deficiency is not  addressed 
through the cure process, TOWN shall have the right to terminate this Agreement for Cause, as 
outlined herein. Either Party shall also have the right to terminate this Agreement for Cause in 
the event that either Party is added to the Excluded Providers list maintained by the Office of 
Inspector General ("OIG") maintained by the Health  and  Human Services Administration  of 
the Federal Government. 

 
c. Procedure Regarding Cure. In the event that a Party has failed to perform its obligations under 

this Service Agreement, the Parties agree that the non-performing Party shall have the 
opportunity to cure the failure to perform prior to a Termination for Cause. Therefore, prior to 
issuing a written notice of termination, each Party agrees to proceed in the following manner, 
working, in good faith, to address the circumstances that led to the failure to perform: 

 
i. The Party seeking to address an area of concern shall give written notice to the non 

performing Party. 
ii.. The  non-performing Party shall be given  fifteen  days within which  to satisfactorily address 

the concern and begin implementation of  the agreed upon course of action. If necessary  
under the circumstances, the complete implementation  of  the agreed upon course of action 
may take more than fifteen days but may not exceed  thirty days. 

iii. If the non-performing Party fails to comply with the agreed upon course of action on the 
appropriate timetable, the other Party issue a notice of Termination for Cause. 

iv.  Upon the issuance of a notice of Termination for Cause, the Parties may meet to discuss the 
steps required to facilitate an orderly transition in connection with the termination and shall 
agree upon a transition plan ("Termination Transition Plan") that shall address timing of  the 
termination of Services, employee communication, reconciliation of fees, and licenses for 
continued use of  GA intellectual property if applicable. Any disputes that arise during these 
procedures and  cannot be resolved by good faith dialogue among the Parties may be resolved 
through a mutually agreed upon alternative dispute resolution plan adopted by the Parties. 

 
10. APPROPRIATION 

a. Agreement obligations beyond one year are subject to annual appropriation. 
 

11. INDEPENDENT   CONTRACTOR STATUS 

a. GA acknowledges that it is an independent contractor and is not an agent, partner, joint 
venture, or employee of TOWN. GA shall have no authority to bind or otherwise obligate 
TOWN in any manner nor shall GA represent to anyone that it has a right to do so. 

 
b. GA shall not assign any of its rights under this Agreement. 

 
c. GA may subcontract and/or delegate the performance of its duties under this Agreement 

without the prior written consent of TOWN. 
 

12. INSURANCE 

a. GA shall, at its own expense, obtain and maintain general liability and auto/motor vehicle 
liability insurance policies protecting the TOWN in connection with any operations included 
in this Agreement. As proof of insurance, GA shall provide Certificate(s) of Insurance 
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specifically stating in the Description portion of the certificate: "The Town of Sudbury is 
named as additional insured in regards to General Liability on the policies noted 
above by contractual Agreement." 

b. Coverage amounts shall be in at least the amounts noted below: General Liability: At least
$1,000,000 per occurrence, and, at least $2,000,000 aggregate. Auto Liability: At least
$1,000,000 bodily injury and property damage per occurrence, and, at least $2,000,000
aggregate. 

c. GA shall, before commencing performance of this Contract, provide insurance for the
payment of compensation and the furnishing of other benefits in accordance with Mass. Gen.
L. Ch. 152, as amended, to all employed under the Contract and shall continue such insurance
in full force and effect during the term of the Contract.

d. All insurance coverage shall be in force from the time of the Agreement to the date
when all work under the Contract is completed and accepted by the TOWN.
Certificates and any and all renewals substantiating that required insurance coverage
is in effect shall be filed with the TOWN. Since this insurance is normally written on
a year-to-year basis, GA shall notify the TOWN should coverage become unavailable
or if its policy should change. Any cancellation of insurance, whether by the insurers
or the insured, shall not be valid unless written notice thereof is given by the party
proposing cancellation to the other party and to the TOWN at least fifteen days prior
to the intended effective date thereof, which date should be expressed in said notice.

13. MISCELLANEOUS

a. This Agreement shall be governed by and shall be construed in accordance with the
laws of the Commonwealth of Massachusetts.

b. This Agreement constitutes the entire Agreement between TOWN and GA pertaining to
its subject matter and supersedes all prior contemporaneous agreements,
representations, proposals, and understandings of TOWN and GA, No supplement,
modification or amendment of this Agreement shall be binding unless executed in
writing  by their  authorized representatives.

c. TOWN certifies that to the best of its knowledge after reasonable due diligence that the
services provided by GA under this Agreement do not conflict with the applicable union
collective bargaining agreement.

14. PRIVILEGE ISSUES

a. GA acknowledges that TOWN believes that in connection with the delivery of the
Agreement, information may be prepared under the direction of TOWN's legal counsel in
anticipation of litigation, or otherwise, that TOWN seeks to keep privileged under the
applicable attorney/TOWN or attorney work product or peer review privileges conferred by
applicable law ("Privileged Work Product"). GA acknowledges that under such
circumstances, GA is performing the services as to Privileged Work Product as an agent of
TOWN, and that all matter related thereto is protected from disclosure, at TOWN's option.
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b. TOWN shall notify GA when it is to be provided access to Privileged Work Product or 
when its work is determined to be Privileged Work Product. 

 
c. After GA is notified or otherwise becomes aware that such documents, data, database, or 

communications are Privileged Work Product, only GA personnel for whom such access is 
necessary for the purpose of providing services to TOWN as provided in this Agreement 
may have access to Privileged Work Product. 

 
d. Should GA ever be notified of any judicial or other proceeding seeking to obtain access to 

Privileged Work Product, GA shall unless prohibited by law (a) immediately notify TOWN 
and (b) take such reasonable actions at TOWN's expense as may be specified by TOWN to 
resist providing such access. 

 
e. If GA is ultimately required under an order of a court of competent jurisdiction, to produce 

documents, disclose data or otherwise act in contravention of the confidentiality obligations 
imposed in this Agreement or otherwise with respect to maintaining the confidentiality, 
proprietary nature, and secrecy of Privileged Work Product, GA shall not be liable for 
breach of its obligation. 

 
f. In such event, GA agrees to disclose only that information minimally required to be 

disclosed by the legal action. 
 

15. BREACH  REIMBURSEMENT 

In the event of a Breach caused by Subcontractor and the HIPAA Regulations require notice 
to Individuals pursuant to 45 CFR §§ 164.404 and 164.406, or an applicable state law for 
such Breach, Subcontractor will reimburse Business Associate for its reasonable and 
substantiated costs related to such Breach, including but not limited to, providing 
notification to affected Individuals, establishing and operating a call center for affected 
Individuals, providing credit monitoring services to affected Individuals, if appropriate, fines 
and penalties arising from such Breach, and all reasonable attorneys' fees associated with 
such Breach. This section shall survive termination of this Subcontractor Business Associate 
Agreement. 

 
16. COMPLIANCE 

a. Compliance. The parties will comply in all material respects with all applicable federal and 
state laws and regulations including the federal Anti-kickback statute. 

 
b. Non-Exclusion. Each party represents and certifies that neither it nor any practitioner who 

orders or provide Services on its behalf hereunder has been convicted of any conduct that 
constitutes grounds for mandatory exclusion as identified in 42 U.S.C.§ 1320a-7(a). Each 
party further represents and certifies that it is not ineligible to participate in Federal health 
care programs or in any other state or federal government payment program. Each party 
agrees that if DHHS/OIG excludes it, or any of its practitioners or employees who order 
or provide Services, from participation in Federal health care programs, the party must 
notify the other party within five days of knowledge of such fact, and the other party may 
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immediately terminate this Agreement, unless the excluded party is a practitioner or 
employee who immediately discontinues ordering or providing Services hereunder. 

c. Referrals. It is not the intent of either party that any remuneration, benefit or privilege
provided for under the Agreement shall influence or in any way be based on the referral or
recommended referral by either party of patients to the other party or its affiliated providers,
if any, or the purchasing, leasing or ordering of any services other than the specific services
described in this Agreement. Any payments specified herein are consistent with what the
parties reasonably believe to be a fair market value for the services provided.

17. FORCE MAJEURE

a. If either party is prevented from performing any of its obligations under this Agreement due
to any cause beyond the party's reasonable control, including, without limitation, an act of
God, fire, flood, explosion, war, strike, embargo, government regulation, civil or military
authority, acts or omissions of carriers, transmitters, providers of telecommunications or
Internet services, vandals, or hackers (a "force majeure event"), time for that party's
performance will be extended for the period of the delay or inability to perform due to such
occurrence without liability to the other party; provided, however, that TOWN will not be
excused from the payment of any sums of money owed by TOWN to GA. In addition, neither
party will have the right to claim damages or to terminate this Agreement as a result of a force
majeure event.

18. PROCUREMENT  PROCESS

a. TOWN certifies that to the best of its knowledge after reasonable due diligence, this
procurement process and Agreement:

1. Followed all applicable rules under the Town of Sudbury's Charter, By-Laws, and
polices/procedures;

11. This Agreement has been entered into in accordance with the Town of
Sudbury's Charter, By-Laws, policies/procedures.

19. CERTIFICATE  OF NON-COLLUSION

a. The undersigned certifies on behalf of GA under penalties of perjury that this Agreement
has been made and submitted in good faith and without collusion or fraud with any other
person. As used in this certification, the word "person" shall mean any natural person,
business, partnership, corporation, union, committee, club, or other organization, entity, or
group of individuals.

16. COUNTERPARTS

a. This Agreement may be signed in counterparts, all of which upon execution and delivery
shall be considered an original and together shall constitute one agreement.  Signed
facsimile copies of this Agreement will legally bind the parties to the same extent as original
documents.
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I have read this Agreement, had the opportunity to consult with an attorney, and 
represent that this Agreement shall be executed in accordance with its terms and conditions. I 
further represent that I have been duly authorized to sign and enter into this Agreement. 

Town of Sudbury (TOWN) Girard & Associates LLC, (GA) 

By: _ _ _ _ _ _ _ _ _ _ By: 

Duly Authorized Representative Paul Girard 

Dated: Dated:   May 5, 2017

24.b

Packet Pg. 222

A
tt

ac
h

m
en

t2
4.

b
: 

G
ir

ar
d

 A
ss

o
ci

at
es

 S
u

d
b

u
ry

 Q
A

 C
o

n
tr

ac
t 

A
p

ri
l 2

01
7 

 (
23

22
 :

 A
w

ar
d

 o
f 

C
o

n
tr

ac
t 

G
ir

ar
d

 A
ss

o
c.

)



Town of Sudbury Education-Based Quality Improvement Program Agreement 

Page 12 of 17 

Exhibit A 
Business  Associate Agreement 

Under the Agreement, as may be amended from time-to-time in accordance with its terms, 
wherein the GA (Business Associate) creates, receives, maintains or transmits Protected Health 
Information (PHI) on behalf of the Town of Sudbury (Covered Entity) and to comply with the 
requirements of the Health Insurance Portability and Accountability Act of 1996 (HIPAA) as 
amended by the Health Information Technology for Economic and Clinical Health Act (HITECH), 
and implementing regulations which are codified at 45 C.F.R. Parts 160 and 164, as amended from 
time to time (collectively the "HIPAA Standards"), the parties agree to the terms herein. 

1. Permitted Uses and Disclosures  by Business Associate

a) The Business Associate's use and disclosure of PHI shall comply in all respects with the
HIPAA Standards.

b) Except as otherwise limited in this Business Associate Agreement, Business Associate may
use or disclose PHI to perform functions, activities, or services for, or on behalf of, Covered
Entity as specified in the Agreement, provided that such use or disclosure would not violate
the HIPAA Standards if done by Covered Entity. Business Associate shall not use or
disclose PHI other than permitted or required by this Business Associate Agreement or as
required by law. The Business Associate shall limit the use and disclosure of PHI to the
minimum necessary to accomplish the intended purpose of the use or disclosure of the PHI
or as required pursuant to the Agreement. All such uses and disclosures shall be consistent
with the Covered Entity's minimum necessary policies and procedures.

c) Except as otherwise limited in this Business Associate Agreement, Business Associate may
use and disclose PHI for the proper management and administration of the Business
Associate or to carry out the legal responsibilities of the Business Associate, provided that
(i) the disclosure is required by law and timely notice is provided to Covered Entity prior to
the disclosure, or (ii) Business Associate obtains reasonable assurances from the recipient
that the PHI will remain confidential and used or further disclosed only as required by law
for the purposes for which it was disclosed to the recipient, and the recipient promptly
notifies Business Associate of any instances of which it is aware in which the confidentiality
of the PHI has been   breached.

2. Obligations of    Covered Entity

a) Covered Entity shall provide Business Associate with the Notice of Privacy Practices that
Covered Entity produces in accordance with 45 C.F.R. § 164.520, as well as any changes to
such Notice of Privacy Practices and the Business Associate shall comply with such Notice
of Privacy Practices.

b) Covered Entity shall provide Business Associate with any changes in, or revocation of,
permission by an Individual to use or disclose PHI, if such changes affect Business
Associate's permitted or required uses and disclosures.
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c) Covered Entity shall notify Business Associate of any restriction to the use or disclosure of 
PHI that Covered Entity has agreed to in accordance with 45 C.F.R. § 164.522. 

 
d) Covered Entity shall not request Business Associate to use or disclose PHI in any manner 

that would not be permissible under the HIPAA Standards if done by Covered Entity. 
 

e) Covered Entity shall make all reasonable efforts to assist Business Associate with responding 
to an investigation or compliance audit by the Secretary, or an action by an attorney general 
having jurisdiction. 

 
3. Obligations and Activities of  Business Associate 

 
a) Business Associate shall ensure, through a written agreement, that any subcontractors of 

Business Associate that create, receive, maintain, or transmit PHI on behalf of the Business 
Associate agree to the same restrictions, conditions, and requirements that apply to the 
Business Associate with respect to such PHI, including without limitation, the restrictions, 
conditions, and requirements of this Business Associate Agreement and the HIPAA 
Standards. 

 
b) Business Associate shall immediately report to Covered Entity any use or disclosure of PHI 

not provided for by this Business Associate Agreement, any Breach, or any Security 
Incident involving the PHI of which the Business Associate, or a subcontractor of the 
Business Associate, becomes aware (each, an "Incident"). The Business Associate shall 
identify each individual whose PHI has been, or is reasonably believed to have been, 
accessed, acquired, or disclosed during an Incident. Notice shall be made to the Covered 
Entity no later than five business days after discovery of the Incident by Business Associate 
or a subcontractor of the Business Associate, whichever is earlier, except that in the event 
urgent notice may be required due to the possible imminent misuse of PHI, Business 
Associate shall notify Covered Entity in writing without unreasonable delay and in no case 
later than two business days. Business Associate accepts the burden of demonstrating that 
such notice was timely, proper and in accordance with HIPAA Standards. Business 
Associate shall, at its expense, take any action necessary or requested by the Covered Entity 
to mitigate, to the extent practicable, any harmful effect of an Incident. Business Associate 
shall, at its expense, provide all information and take all action requested by Covered Entity 
and consistent with the HIPAA Standards to assist Covered Entity in providing notice of an 
Incident. 

 
c) Business Associate shall restrict disclosures or communicate confidentially with Individuals 

as required by the HIPAA Standards and as requested by the Covered Entity. 
 

d) If the Business Associate maintains PHI in a Designated Record Set, the Business Associate 
shall: 

 
(1) provide access (including inspection, obtaining a copy or both), in the time and manner 

designated by Covered Entity, and Business Associate shall not charge any fee greater 
than the lesser of the amount permitted by State Law or the Business Associate's actual 
cost of postage, labor and supplies for complying with the request; 

24.b

Packet Pg. 224

A
tt

ac
h

m
en

t2
4.

b
: 

G
ir

ar
d

 A
ss

o
ci

at
es

 S
u

d
b

u
ry

 Q
A

 C
o

n
tr

ac
t 

A
p

ri
l 2

01
7 

 (
23

22
 :

 A
w

ar
d

 o
f 

C
o

n
tr

ac
t 

G
ir

ar
d

 A
ss

o
c.

)



Town of Sudbury Education-Based Quality Improvement Program Agreement 

Page 14 of 17 

(2) make available PHI for amendment and incorporate any amendment(s) in the time and 
manner designated by Covered Entity; and 

(3) provide access to PHI that is in electronic format in the form and format requested by the 
Individual or Covered Entity, if not readily producible in such form or format, in a 
readable electronic form and format agreed to by the Covered Entity and the Individual, 
and transmit such copy directly to an entity or person designated by the Individual or 
Covered Entity.  Business Associate shall not charge any fee greater than the lesser of 
the amount permitted by State law or the Business Associate's actual cost of postage, 
labor, and supplies for complying with the request. 

e) Business Associate shall make internal practices, books, and records relating to the use and
disclosure of PHI available to the Covered Entity or the Secretary, in a time and manner
designated by the Covered Entity or the Secretary, for purposes of the Secretary
investigating or determining Covered Entity's or Business Associate's compliance with the
HIPAA Standards.

f) Business Associate shall document such disclosures of PHI and information related to such
disclosures as would be required for Covered Entity or Business Associate under the HIPAA
Standards to respond to a request by an Individual for an accounting of disclosures of PHI.
Business Associate shall provide, in the time and manner designated by Covered Entity, an
accounting of disclosures required by the HIPAA Standards made by the Business
Associate.

g) Business Associate shall prevent use or disclosure of the PHI other than as provided for in
this Business Associate Agreement and shall comply, where applicable, with the HIPAA
Standards with respect to electronic PHI, including Subpart C of 45 C.F.R. Part 164
("Security Rule"). The Business Associate shall implement and maintain safeguards as
necessary to ensure that all PHI is used or disclosed only as authorized under the HIPAA
Standards and this Business Associate Agreement. Without limiting Business Associate's
obligations under the HIPAA Standards, the Business Associate agrees to assess potential
risks. and vulnerabilities to PHI in its possession and develop, implement and maintain
appropriate administrative, physical and technical safeguards set forth in the HIPAA
Standards to protect the confidentiality, availability and integrity of the PHI that Business
Associate creates, receives, maintains or transmits on behalf of the Covered Entity. These
measures must be documented and kept current, and must include, at a minimum, those
measures that fulfill the requirements outlined in the HIPAA Standards and all guidance
issued by the Secretary.

h) Business Associate recognizes that violation of any HIPAA Standard by Business Associate
may subject Business Associate to civil and criminal penalties, including those set forth in
42 U.S.C. § 1320d-5 and 1320d-6 and Subparts C-E of 45 C.F.R. Part 160 ("Enforcement
Rule").

i) Business Associate shall not, and shall ensure that its subcontractors do not, directly or
indirectly receive any remuneration in exchange for any PHI unless approved in advance in
writing by the Covered Entity in accordance with the HIPAA Standards.
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j) Business Associate shall not, and shall ensure that its subcontractors do not, engage in any
marketing or fundraising that uses or discloses PHI.

k) Business Associate shall respond to and shall assist the Covered Entity with responding to
an investigation or compliance audit by the Secretary, or an action by an attorney general
having jurisdiction involving PHI subject to this Agreement.

1) To the extent that Business Associate is to carry out one or more of Covered Entity's
obligations under Subpart E of 45 C.F.R Part 164 ("Privacy Rule"), Business Associate shall 
comply with such requirements that apply to Covered Entity in the performance of such 
obligations. 

m) Business Associate shall not create, receive, maintain, or transmit PHI outside of the United
States or its Territories.

4. Term and Termination

a) Term. The Term of this Business Associate Agreement shall be effective as of GA's receipt
of PHI and shall terminate when all of the PHI maintained by Business Associate on behalf
of Covered Entity is properly and completely destroyed or returned to Covered Entity, or, if
it is infeasible to return or destroy the PHI, protections are extended to such PHI in
accordance with the termination provisions in this section.

b) Termination for Cause. Upon Covered Entity's knowledge of a material breach of this
Business Associate Agreement by Business Associate, Covered Entity shall provide an
opportunity for Business Associate to cure the breach or end the violation, and Covered
Entity shall terminate the Agreement if Business Associate does not cure the breach or end
the violation within the time specified by Covered Entity, or immediately terminate the
Agreement if Business Associate has breached a material term of this Business Associate
Agreement and cure is not possible, as determined by the Covered Entity in its reasonable
discretion.

c) Effect of Termination.

(1) Except as provided in subparagraph (2) of this subsection (c), upon termination of the
Agreement or this Business Associate Agreement, for any reason, Business Associate 
shall return or if authorized by Covered Entity, destroy all PHI maintained by Business 
Associate on behalf of Covered Entity. This provision shall apply to PHI that is in the 
possession of subcontractors of Business Associate. Business Associate shall retain no 
copies of the PHI. 

(2) In the event that Business Associate determines that returning or destroying the PHI is 
infeasible, Business Associate shall provide to Covered Entity notification of the 
conditions that make return or destruction infeasible. The Business Associate shall 
extend the protections of this Business Associate Agreement to such PHI and limit 
further uses and disclosures of such PHI to those purposes that make the return or 
destruction infeasible. Business Associate shall not use or disclose such PHI and shall 
maintain its security pursuant to this Business Associate Agreement for so long as 
Business Associate maintains such PHI. 
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(3) The parties hereto understand and agree that the terms of this Business Associate 
Agreement are reasonable and necessary to protect the interests of the Covered Entity 
and the Business Associate. The parties further agree that the Covered Entity would 
suffer irreparable harm if the Business Associate breached this Business Associate 
Agreement. Thus, in addition to any other rights or remedies, all of which shall be 
deemed cumulative, the Covered Entity shall be entitled to obtain injunctive relief to 
enforce the terms of this Business Associate Agreement. 

5. Miscellaneous

a) Survival. The respective rights and obligations of Business Associate under Section 4(c) of
this Business Associate Agreement shall survive the termination of this Business Associate
Agreement.

b) Interpretation. Any ambiguity in this Business Associate Agreement shall be resolved in
favor of a meaning that permits Covered Entity to comply with the HIPAA Standards.

c) No Private Cause of Action. This Business Associate Agreement is not intended to and does
not create a private cause of action by any individual, other than the parties to this Business
Associate Agreement, as a result of any claim arising out of the breach of this Business
Associate Agreement, the HIPAA Standards or other state or federal law or regulation
relating to privacy or security.

d) Amendment. In the event that any law or regulation is enacted or promulgated regarding the
protection of health information that is in any way inconsistent with the terms of this
Business Associate Agreement or that interferes with Covered Entity's obligations with
respect to the protection of health information so as to warrant a modification to this
Business Associate Agreement or in the event any HIPAA Standard is amended or modified,
the Covered Entity shall have the right to amend this Business Associate Agreement to
effectuate such change by providing notice thereof to Business Associate but without having
to obtain Business Associate' s consent thereto.  Except as set forth above in this Section
5(d), this Business Associate Agreement shall only be amended or modified upon written
consent of the parties.

e) Application of State Law. Where any applicable provision of State law relates to the
privacy or security of health information and is not preempted by HIPAA, as determined by
application of the HIPAA Standards, the parties shall comply with the applicable provisions
of State law.

f) Severability. If any provision of this Business Associate Agreement shall be declared
invalid or illegal for any reason whatsoever, then notwithstanding such invalidity or
illegality, the remaining terms and provisions of this Business Associate Agreement shall
remain in full force and effect.

g) Governing Law. This Business Associate Agreement shall be interpreted, construed, and
governed according to the laws of the Commonwealth of Massachusetts. The parties agree
that venue shall lie in Federal and State courts in the Commonwealth of Massachusetts,
without regard to its conflicts of law principles, regarding any and all disputes arising from
this Business Associate Agreement.
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h) Notices. Any notice or other communication given pursuant to this Business Associate 
Agreement must be in writing and (a) delivered personally, (b) delivered by overnight 
express, or (c) sent by registered or certified mail, postage prepaid, to the address set forth 
above and shall be considered given upon delivery. 

 
 
 

The rest of this page is intentionally left blank. 
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

25: Minuteman Library Network 

REQUESTOR SECTION 
Date of request:   

Requestor:  Anna Roughsedge, Goodnow Library Office Coordinator 

Formal Title:  Vote to approve the FY18 contract between the Town on behalf of the Goodnow Library 
(Participant) and Minuteman Library Network, Inc. for the purchase, installation  and maintenance of 
telecommunications equipment provided to the Goodnow Library  for participation in the Network, 
effective July 1, 2017, as requested by the Goodnow Library Director, said Agreement to be executed by 
the Town Manager. 

Recommendations/Suggested Motion/Vote: Vote to approve the FY18 contract between the Town 
on behalf of the Goodnow Library (Participant) and Minuteman Library Network, Inc. for the 
purchase, installation  and maintenance of telecommunications equipment provided to the 
Goodnow Library  for participation in the Network, effective July 1, 2017, as requested by the 
Goodnow Library Director, said Agreement to be executed by the Town Manager. 

Background Information:   
This contract continues services provided under previous agreements for purchase and maintenance of 
telecommunications equipment for participating libraries in the Minuteman Library Network. 

Financial impact expected:Budgeted share of Network costs: $39,701.69 

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

26: Appt of Frank Riepe as ZBA Assoc 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Vote to appoint Frank Riepe, 54 Newbridge Road, as an associate member of the Zoning 
Board of Appeals for a term ending 5/31/18. 
 
Recommendations/Suggested Motion/Vote: Vote to appoint Frank Riepe, 54 Newbridge Road, as an 
associate member of the Zoning Board of Appeals for a term ending 5/31/18. 
 
Background Information:   
application and memo from ZBA 
 
Financial impact expected:n/a 
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

27: Engineering Services for Loring School pavement 

REQUESTOR SECTION 
Date of request:   

Requestor:  Dan Nason, DPW Director 

Formal Title:  Vote to approve award of contract by the Town Manager between the Town and Graves 
Engineering, Inc. for engineering services to be performed relative to the Loring School locus, in the 
amount of $29,000, as requested by Dan Nason, DPW Director. 

Recommendations/Suggested Motion/Vote: Vote to approve award of contract by the Town 
Manager between the Town and Graves Engineering, Inc. for engineering services to be 
performed relative to the Loring School locus, in the amount of $29,000, as requested by Dan 
Nason, DPW Director. 

Background Information:   
Under Article 24 of the 2017 Annual Town Meeting funding was approved for various DPW 
projects including the design phase for Loring School parking lot, sidewalks, drainage and curb 
reconstruction.    

Financial impact expected:  

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 
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AGREEMENT BETWEEN 
TOWN OF SUDBURY AND 

GRAVES ENGINEERING, INC.  
 
 

THIS AGREEMENT for engineering services for Engineering Services for Roadways, Parking and 
Sidewalk Reconstruction for the Town of Sudbury (hereinafter referred to as the "Project"), is made the  
   day of May, 2017, by and between Graves Engineering, Inc. (GEI), with a usual place of 
business at 100 Grove Street, Worcester, MA 01605, hereinafter referred to as the "CONTRACTOR"), 
and the Town of Sudbury, (hereinafter referred to as the "TOWN"). 
 
WITNESSETH that the CONTRACTOR and the TOWN, for the consideration hereinafter named, agree 
as follows: 
 
ARTICLE 1:  CONTRACT DOCUMENTS  
 
The Contract Documents consist of the following, and in the event of conflicts or discrepancies among 
them, they shall be interpreted on the basis of the following priorities:  
 

1) Amendment issued, if applicable 
2) This agreement for procurement between TOWN and CONTRACTOR 
3) Attachment A – Scope of Services, Fees, and Special Conditions 
4) Drawings required for the project, if applicable 
5) Copies of all required certificates of insurance and licenses required under the contract, 

 
EACH OF WHICH IS ATTACHED HERETO.  These documents form the entire Agreement between the 
parties and there are no other agreements between the parties.  Any amendment or modification to this 
Agreement must be in writing and signed by an official with the authority to bind the Town. 
 
 
ARTICLE 2:  SCOPE OF WORK 
 
The CONTRACTOR shall furnish all materials, labor and equipment, and perform all work outlined in 
Schedule A – Scope of Services, Fees, and Special Conditions attached and on the Contract Documents, 
and the CONTRACTOR agrees to do everything required by this Agreement and the Contract 
Documents. 
 
ARTICLE 3:  TERMS OF AGREEMENT  
 
(a)  The work to be performed under this Agreement shall be commenced on the date of this contract 

and shall be entirely completed by December 29, 2017, unless otherwise extended by mutual 
agreement. 

 
(b) The CONTRACTOR shall commence work promptly upon execution of this Agreement and shall 

prosecute and complete the work regularly, diligently and uninterruptedly at such a rate of 
progress as will insure completion in a timely manner.  

 
(c) The CONTRACTOR hereby agrees that if it fails to carry on the work with reasonable speed or 

stops work altogether without due cause, as determined in each case by the TOWN, the TOWN 
may terminate this Agreement in accordance with the provisions hereof.  
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Page 2 of 8 

ARTICLE 4:  THE CONTRACT SUM

The TOWN shall pay the CONTRACTOR for the performance of this Agreement the sum not to exceed 
$29,000, plus applicable reimbursables according to CONTRACTOR’S cost schedule and Special 
Conditions set forth in Attachment A – Scope of Services, Fees, and Special Conditions.      

ARTICLE 5:  PAYMENT 

(a) The TOWN shall make payment as follows: 
Payment within thirty days after receipt of an invoice, for work then fully completed and 
performed. 

(b) With any invoice, the CONTRACTOR shall submit evidence satisfactory to the TOWN that the 
goods or supplies have been delivered and/or that the work has been completed in accordance 
with this Agreement, and that all payrolls, material bills and other indebtedness connected with 
the work have been paid.  The billings shall include, if applicable, all charges for consultants, 
subcontractors, plans, equipment, models, renderings, travel, reproductions, postage and delivery, 
and all other expenses.  There shall not be any markup for overhead, administration or profit for 
any of the above listed services. 

(c) The acceptance of final payment by the CONTRACTOR shall constitute a waiver of all claims by 
the CONTRACTOR arising under the Agreement. 

ARTICLE 6:  TERMINATION 

(a) The TOWN may suspend or terminate this Agreement by providing the CONTRACTOR with ten 
(10) days written notice for the reasons outlined as follows: 

1. Failure of the CONTRACTOR to fulfill in a timely and proper manner its obligations
under this Agreement.

2. Violation of any of the provisions of this Agreement by the CONTRACTOR.
3. A determination by the TOWN that the CONTRACTOR has engaged in fraud, waste,

mismanagement, misuse of funds, or criminal activity with any funds provided by this
Agreement.

(b) In addition, the TOWN shall have the right to terminate this Agreement if funds are not 
appropriated or otherwise made available to support the continuation of this Agreement after the 
first year, if applicable. 

(c) The TOWN shall also have the right to terminate this Agreement without cause, upon ten (10) 
days written notice to the CONTRACTOR.   In the event that the Agreement is terminated 
pursuant to this subparagraph, the CONTRACTOR shall be reimburse in accordance with the 
Agreement for all work performed up to the termination date.  

(d) The CONTRACTOR shall have the right to terminate this Agreement if the TOWN fails to make 
payment within 30 days after it is due. 
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Page 3 of 8 

ARTICLE 7:  NOTICE 

All notices required to be given under this Agreement shall be in writing and shall be effective upon 
receipt by hand delivery or certified mail to: 

Town of Sudbury: 
Town Manager 
278 Old Sudbury Road 
Sudbury, MA  01776 

Contractor:  
Graves Engineering, Inc.  
Attn. Donald J. Graves, P.E., President 
100 grove Street 
Worcester, MA 01605 

ARTICLE 8.  INSURANCE 

(a) The CONTRACTOR shall, at its own expense, obtain and maintain general liability and motor 
vehicle liability insurance policies protecting the TOWN in connection with any operations 
included in this Contract, and shall have the TOWN as an additional insured on the policies.  
General liability coverage shall be in the amount of at least $1,000,000 per occurrence and 
$2,000,000 aggregate for bodily injury liability and property damage liability.  

(b) CONTRACTOR shall carry a professional errors and omissions policy with limits of at least 
$1,000,000 per claim and $2,000,000 aggregate, with a deductible of no more than $50,000 per 
claim.  

(c) The CONTRACTOR shall, before commencing performance of this Contract, provide by 
insurance for the payment of compensation and the furnishing of other benefits in accordance 
with Mass. Gen. L. Ch. 152, as amended, to all employed under the Contract and shall continue 
such insurance in full force and effect during the term of the Contract. 

(d) All insurance coverage shall be in force from the time of the Agreement to the date when all work 
under the Contract is completed and accepted by the TOWN.  Certificates and any and all 
renewals substantiating that required insurance coverage is in effect shall be filed with the 
TOWN and, except for professional liability and worker’s compensation, insurance shall list 
the TOWN as additional insured for each policy.  Since this insurance is normally written on a 
year-to-year basis, the CONTRACTOR shall notify the TOWN should coverage become 
unavailable or if its policy should change.  Any cancellation of insurance, whether by the insurers 
or the insured, shall not be valid unless written notice thereof is given by the party proposing 
cancellation to the other party and to the TOWN at least fifteen days prior to the intended 
effective date thereof, which date should be expressed in said notice.  

(e) The CONTRACTOR shall indemnify and save harmless the TOWN and all of the TOWN'S 
officers, agents and employees from and against all suits and claims of liability, asserted against 
the Town by a third party, including costs of defending any action, for or on account of any 
injuries to persons or damage to property of the TOWN or any person, firm, corporation or 
association but only to the extent caused by any negligent act or omission, of the 
CONTRACTOR, its subcontractors and its and their agents or employees in the performance of 
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Page 4 of 8 

the work covered by this Agreement and/or failure to comply with terms and conditions of this 
Agreement, but only in respect of such injuries or damages sustained during the performance and 
prior to the completion and acceptance of the work covered by this Agreement.  The foregoing 
provisions are in addition to any other remedies available to the Town, and shall not be deemed to 
be released, waived or modified in any respect by reason of any surety or insurance provided by 
the CONTRACTOR under the Contract.  

ARTICLE 9:  SUBCONTRACTING OF WORK 

The CONTRACTOR shall not subcontract any of the work that it is required to perform under this 
Contract to any corporation, entity or person without the prior written approval of the TOWN. 

ARTICLE 10:  OWNERSHIP OF DOCUMENTS 

Upon completion of the final payment to the CONTRACTOR, the TOWN shall be the owner of all plans, 
specifications, electronic data and computations created by the CONTRACTOR that relate to this 
Agreement.  The TOWN agrees that the information contained therein was produced specifically for this 
Agreement and agrees to waive all claims against the CONTRACTOR and hold the CONTRACTOR 
harmless from any liability of the TOWN'S use of these documents in any future project not directly 
related to the subject matter of this Agreement. 

ARTICLE 11:  STANDARD OF CARE 

The CONTRACTOR agrees to perform its work under this Contract, which the parties acknowledge 
consists solely of professional consulting services, in accordance with the degree of skill and care 
exercised by similarly practicing professionals performing similar services under similar conditions. 

ARTICLE 12:  GOVERNING LAW 

The CONTRACTOR shall perform the work required under this Contract in conformity with 
requirements and standards of the TOWN and all applicable laws of the Commonwealth of 
Massachusetts, its political subdivisions, and the Federal Government.   

This Agreement and performance thereunder are governed by, and shall be interpreted and enforced in 
accordance with the laws of the Commonwealth of Massachusetts and shall be subject to all such laws 
and all other applicable by-laws and administrative rules, regulations and orders. 

ARTICLE 13:  BINDING AGREEMENT AND ASSIGNMENT OF INTEREST 

This Agreement shall be binding upon the TOWN and the CONTRACTOR and the partners, successors, 
heirs, executors, administrators, assigns and legal representatives of the TOWN and the CONTRACTOR.  
Neither the TOWN nor the CONTRACTOR shall assign, sublet or transfer any interest in this Agreement 
without the written consent of each other, and such consent shall not be unreasonably withheld. 
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 Page 5 of 8 
 

 

 
ARTICLE 14:  CERTIFICATE OF COMPLIANCE WITH MASSACHUSETTS TAX LAWS; NON-
COLLUSION CERTIFICATION 
 
The undersigned CONTRACTOR certifies under the pains and penalties of perjury that the 
CONTRACTOR has complied with all laws of the Commonwealth relating to taxes, reporting of 
employees and contractors, and withholding and remitting of child support, and that the services set forth 
in Attachment A have been proposed and submitted in good faith and without collusion or fraud.  
 
 
IN WITNESS WHEREOF the parties hereto have executed copies of this Agreement the day and year 
first above written. * 
 
*If a Corporation, attach to each signed copy of this Contract an attested copy of the vote of the 
Corporation on authorizing the said signing and sealing.  
 
 
GRAVES ENGINEERING, INC. 
 
 
_______________________________________ 
Donald J. Graves, President 
 
Dated: ________________ 
          
 
 
 
TOWN OF SUDBURY   
 
 
_____________________________________  
Melissa Rodrigues, Town Manager   
 
Dated: ________________ 
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ATTACHMENT A.    SCOPE OF SERVICES, FEES, AND SPECIAL CONDITIONS 

Phase 1 - Site Detail /Topographic Survey 

1. The CONTRACTOR will conduct a site reconnaissance to become familiar with the site and
identify specific ancillary work tasks that the TOWN should probably reconstruct as part of
the roadways and parking lots. Additionally, CONTRACTOR will mark the estimated
disturbance limits for DigSafe. These items could include manhole frames, grates or covers,
catch basins, valve boxes, curbing, sidewalks and handicap ramps.

2. The CONTRACTOR will retain EcoTec, Inc. to assess the presence of jurisdictional wetland
resource areas abutting the Project. EcoTec will present their findings in a letter report.

3. Secure a DigSafe number to have existing underground utilities marked.
4. Conduct a detail/topographic survey of the building corners, roadways, parking lots, and

sidewalks. The survey will also locate visible utility components (valve boxes, manholes,
catch basins, area drains, light- poles) as well as any marked underground utility locations.
Compile any as-built utility drawings information into the base existing conditions site plan
and adjust to match visible utility components and marked underground utilities. Should any
wetland resource areas have been identified by EcoTec, the CONTRACTOR will locate their
wetland flags. The survey will be based upon the Massachusetts State Plane Coordinate
System and NAVD88 vertical datum. The field survey data will be reduced and used to
prepare a base existing conditions site plan.

Phase 2 - Site Design 

1. Prepare a Project cover sheet with locus plans.
2. Prepare a site sediment/erosion control & demolition plan to identify required

sediment/erosion control systems as well as existing site features to be removed, abandoned ,
and or salvaged . The plan will also identify the Project limits-of-work.

3. Prepare a site layout plan for the Project including the parking lots, the loop roadways, and
selected sidewalks.

4. Prepare a site grading plan for the roadways, parking lots, and selected sidewalks.
5. Identify any utility structures within the roadways and parking lots that need to be repaired or

adjusted.
6. Prepare and assemble additional construction details and drawing notes to assist in defining

the site construction work.
7. Write technical specifications for the work and prepare front-end bid documents suitable for

soliciting construction bids.
8. Request state prevailing wage rates for the Project.
9. Prepare  of  a  Stormwater  Pollution  Prevention  Plan  (SWPPP)  for  the  Project  which  is

used for implementing Best Management Practices (BMP's) during the construction phase of
the Project.

10. Meet with the TOWN twice during the site design to review the progress.

Phase 3 - Site Permitting 
Based on MassGIS wetland maps, the Project work area may or may not be within 100 feet of a 
wetland resource area or it's jurisdictional buffer zone. Therefore, the CONTRACTOR will 
prepare and subm it a Request for Determination of Applicability (RDA) from the Sudbury 
Conservation Commission, if necessary. 

Due to the amount of construction site disturbance (greater than 1 acre), a Notice of Intent filing 
(different from a wetlands NOI filing) will need to be made with the USEPA. The 
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CONTRACTOR will assist the selected site contractor by competing most of the application 
through the USEPA's online system. 

 
Specific services that may be necessary are as follows: 
1. Prepare RDA application form for submittal to the Sudbury Conservation Commission, if 

necessary.  
2. Attend one meeting with the Sudbury Conservation Commission, if necessary. 
3. Make minor design revisions, if necessary, to secure a Negative Determination. 
4. Complete most a USEPA Notice of Intent application filing using the USEPA's online system. 

A portion must be completed by the selected contractor for the Project. 
 

Phase 4 - Bid Phase Assistance 
The CONTRACTOR will assist the TOWN with soliciting bids from prospective contractors. It is 
our understanding the TOWN would like to utilize electronic e-hosting and e-bidding. These 
services may include: 

 
1. Coordinate the Project pre-bid conference date and public bid opening date with the TOWN. 
2. Forward the bid advertisement to TOWN selected newspapers or bidding service 

organizations. 
3. Assemble all drawings, specifications, and front-end documents in pdf format and forward to 

the e-hosting service company. 
4. Attend pre-bid conference if requested. 
5. Screen questions from prospective bidders. 
6. Review and assess prospective bidder questions. 
7. Prepare and distribute addenda, if necessary. 
8. Review bids received by e-bidding serviGe company. 
9. Review the bids received and check references on the apparent low bidder. 
10. Prepare letter of recommendation on construction contract award. 
11. Assist TOWN with construction contract execution. 

 
FEES (Cost Schedule) 
 
1. Detailed Topo Survey $13,200.00  Fixed fee 
2. Site Design $11,500.00 Fixed fee 
3. Site Permitting 

• RDA 
• NOI (USEPA) 

 
$1,000.00 

$900.00 

 
Fixed fee (if required) 
Fixed fee 

4. Bid Phase Assistance $2,400.00 Fixed fee 
  $29,000.00 Total 

SPECIAL CONDITIONS 
The following costs and/or services are excluded from this contract: 

1. Review, filing, permit fees. 
2. e-hosting and e-bidding service fees.  
3. Legal advertisements. 
4. Printing and mailing costs. 
5. Property boundary survey. 
6. Geotechnical assessments including borings. 
7. Soils laboratory testing. 
8. Electrical design. 
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Page 8 of 8 

9. Structural design.
10. Building design.
11. Any services or requirements associated with hazardous materials including 21E.
12. Stormwater management design.
13. Any permitting beyond those specifically identified herein.
14. Any meetings beyond those specifically identified herein.
15. Any service not specifically described herein.
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SUDBURY BOARD OF SELECTMEN 
Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

28: Minutes approval 
 

REQUESTOR SECTION 
Date of request:   
 

Requested by:  Patty Golden 

 
Formal Title:  Vote to approve the regular session minutes of April 25, 2017. 
 
Recommendations/Suggested Motion/Vote: Vote to approve the regular session minutes of April 25, 
2017. 
 
Background Information:   
attached draft 
 
Financial impact expected:N/A 
 
Approximate agenda time requested:   
 
Representative(s) expected to attend meeting:   
 

Review: 
Patty Golden Pending  
Melissa Murphy-Rodrigues Pending  
Barbara Saint Andre Pending  
Susan N. Iuliano Pending  
Board of Selectmen Pending 05/23/2017 6:45 PM 

28
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SUDBURY BOARD OF SELECTMEN 

Tuesday, May 23, 2017 

CONSENT CALENDAR ITEM 

29: Eagle Scout Recognitions 

REQUESTOR SECTION 
Date of request:   

Requestor:  Troop 61 

Formal Title:  Vote to enter into the Town record and congratulate Aiden Judge Cavanaugh, Charles 
Nason Cavanaugh, and Michael Thomas Cavanaugh, of Boy Scout Troop 61, to be recognized at a Court 
of Honor Ceremony on June 3, 2017, for having achieved the high honor of Eagle Scout. Also vote to 
authorize the chair to sign the congratulatory letters on behalf of the Board. 

Recommendations/Suggested Motion/Vote: Vote to enter into the Town record and congratulate Aiden 
Judge Cavanaugh, Charles Nason Cavanaugh, and Michael Thomas Cavanaugh, of Boy Scout Troop 61, 
to be recognized at a Court of Honor Ceremony on June 3, 2017, for having achieved the high honor of 
Eagle Scout. Also vote to authorize the chair to sign the congratulatory letters on behalf of the Board. 

Background Information:   
attached letter of 4/29/17 from Boy Scout Troop 61 

Financial impact expected:n/a 

Approximate agenda time requested:  

Representative(s) expected to attend meeting:  

Review: 
Patty Golden Pending 
Melissa Murphy-Rodrigues Pending 
Barbara Saint Andre Pending 
Susan N. Iuliano Pending 
Board of Selectmen Pending 05/23/2017 6:45 PM 

29
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